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PRELIMINARY STATEMENT

This capital case involves the appeal of the cireuit court’s denial of Lancelot
Uriley Armstrong’s motion for postconvicliom reliel [led pursuant to Florida Rule
of Criminal Procedure 2831, The following abhreviations will be ulihized 1o ¢ite to
the record m ths matler, with appropriate page number(s) [ollowing the

abbroviation:

"R - Record on dircel appeal to this Court from the 2009

resentencing;
“PCR-1." - Record on appeal [ullowing the 2001 postconviction demdal,
“PCR-2." - Record on appeal following the 2014 evidentiary hearing;

“DE or SE” - Exhibits entered into cvidence at the 2014 evidentiary hearing.



REQUEST FOR ORAL ARGUMENT

Armstrong has been sentenced 1o death. This Court has not hesitated to allow
vral arpument in other capital cases in a similar procedural posture. A full
opporlumly Lo air the issues through oral argument is appropriate in this case, given
the seriousness of the claims involved. Armstrong, through conmsel, urges this Courl

o permit oral argument.
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STATEMENT OF THE CASE

Lancelot Uriley Armsirong was indicted on March 7, 1990 tor first degrec
murder, allempted murder of a law enforcement oilicer, and armed robbory.
Armstrong pled not gnilty, was tried belore a jury, and convicled on all counls on
April 17, 1991, Afier a penalty phase proceeding and Spencer hearing,! the jury
recommended death by a vote of nine to three. The circuit court sentenced
Armstrong to death on June 20, 1991, His convictions and scolences were alllemed
by this Courl on dircel appeal. Armstrong v Stede, 642 500 2d 730 (Fla. 1994)
{ “Armstrong {7).

The Office of the Capital Collateral Regional Counsel-South (CCRC-South)
was appointed to represent Armstrong in postconviction proceedings upon the
issuance of the mandate on Oetober 31, 1994, On April 20, 2000, Armstrong filed a
motion W vacate pursuant w Florida Rule of Criminal Provedure 3.850, raising
thirty-four issues, The circuit court held evidentiary hearings March 21-23, 2001,

After the evidentiary hearing, the trial court denied relief on all claims. On
appeal, this Court vacaled the death senience and remanded the case for resentencing
before a new jury because the death sentence was predicaled, in part, on a previous
felony ¢onviction which was vacated after the trial and direct appeal. Armstrong 1

Sterte, 562 So, 2d 705 (Fla, 2003) (" Armstrong 1{7).

V Spencer v. State, 615 50, 2d 688, 690-91 (Fla. 1993).
|



Pursuan! to this Court’s mandate, attorney Hilliard Moldol was appointed 1o
represent Anmstrong at his resentencing, Subsequently, allorneys David Rowe and
Donovan Parker were privalely retained and filed a Notice of Appearance on May
22, 2006, They represented Avmstrong throughout the resentencing. Moldof was
dismissed from the case on May 19, 2006, Jary scleetion began on April [, 2007
and on April 16, 2007, the jury was swont and the evidentiary portion of the penally
phasc began. On Apnl 25, 2007, the jury again recommended a sentence of death by
& vole of nine to three. The tnal court held Spencer hearings on September 7, 2007,
Noavember 15, 2007, and November 30, 2007, and sentenced Armstrang to death on
August 7, 2009,

This Court allicmed Armstrong’s conviction and seilence on dircet appeal.
Avmstrong v. State, 73 So. 3d 155 (Fla. 2011) (“Armstrong ). Armsirong Hled a
petition for writ of certioran in the United States Supreme Court, which was dended.
Armstrong v, Florida, 132 5. Ct. 2741 (June 11, 2012},

CCRC-South  was  again appointed to represent Anmstrong in his
posleonviclion proceedings upon the 1ssusnee of the mandate on October 14, 2011,
Armsironyg lmely [led his initial motion [or postconviction reliet pursaant ta Florida
Rule of Criminal Procedure 3.851 on May 29, 2013, (IPCR-2. 195-334.3 On QOciober
25, 2013, the circuit court held a case management conference, afler whach the courl

entered an order grantimg a limited ovidenbiary hearing on the following claims: part

[



ol Claim IV alleging ineffective assistance of counsel for failing to further inguire
of Juror Gail Bacchus whal she meant by the statement that she could vote lor the
death penalty becaunse “the defendant was in a situation;” part of Claim VIT alleging
ineffective assistance of counsel for [ailing 1o call wilness Kengeral Allen who was
at the orime scenc and could have testified that Armstrong was a minor participant;
and Claim VI alleging inetfective assistance ol counsel based on actual conllicl of
interest, (PCR-Z. 730-31.)

The cireuil court held evidentiary hearngs on March 24 and 25, 2014,
Undersigned counse] presented four witnesses; the State presented no witnesses, The
parties were allowed to file written closing arguments following the hearing.
Armstrong filed a post-hearing memorandum on June 9, 2014, (PCR-2, 1261-1344.)

On June 3, 2004, the cireunl court 15%ued an order denying rehicl, (PCR-2.
1345-1401.) Armstrong timely filed a Notice of Appeal on September 30, 2014,

(PCR-2, 1402-03.) This appeal follows.

1l




STATEMENT OF THE FACTS

The 2001 Evidentiary Ilearing

Pasteonviction coungel presented six experts and seven [ay witnesses at the
2001 evidentiary hearing. The Stalc presented no wilnesses. The lay wilnesses gave
the courl a harrowing glimpse inlo Armstrong’s childhood and carly life, and the
cxperls provided insight inlo the psychological and phvsiolopical effects of the
childhood abusc and neglect he suffered.

Afler struppling to survive his first several momhs of life, young Armstrong
grew up in the poverty-siricken settlement of Martha Brae with his large family,
which mcluded his mother, Domet English, his aunt, Pamela Weir Miichell, his
grandmother, and [our sihlings. 1.ife in Martha Brae was hard, and nceossitics were
hard to come by. When Lthey needed water, the children collected it [rom a standpipe
int the sireet and stored it in oil drums. (PCR-1. 1327-28.) Fuod consisted of thit
[rom banama and breadfivit trees, and fish from the river behind the house, which
was cooked on a rudimentary coal stove, or in old paint cans, (PCR-1. 1331-32,
1215.) Belore Armstrong was five years old, he had already susiained multiple
trawmas and imjuries, mostly to his brain,

When Armistrong was still a litile boy, his mother met and married an ubusive
mian, Neville Foster, who beat her and the children routinely and brutally. (PCR-1.

| 307.) Fosler was an alcoholic who would come home drunk, vomil, and pass out in



ithe mess, (PCR-1. 1361 ) When Foster beat the children, he would use a special strap
liml he kepl on his belt at all times, (PCR-1. 1309.) Oven though physical punishment
was commonplace m Jamaica, the brutality in Armstrong’™s childhood home was
exlreme. Armsirong was also “diseiplined™ by his mother, aunt and grandmother,
whao beat him with belts and sticks, {PCR-1. 1337-38.) Dorrell, wishing w make &
berter life for hersell and her Gve cluldren, lefi town 1o attend nursing school in
Kingsion, the capital of Jlamaica, which is located on the other side of the island.
(PPCR-1.1341-42.) She would be gone at least half the week, during which she left
the children behind with her abusive husband and sister,

The negleet and abuse Anmsirong cxpenenced boegan o take 1is (oll. When he
was a s1all child, Armmstrong developed pica, a disorder frequently scen m negleeied
or abused children, (PCR-1. 1267.) Pica is characlerized by an appetile for non-
nulritive substances such as clay, chalk, dirt, or sand. Armsirong began eating paint
chips, dirt, and chicken [eces m the yard. (PCR-1. 1311, 1215.) He also began 10
bang his head against the wall until iU bled, espeeially alter the [requent beatings,
(PCR-L. 1310-11.)TTe experienced frequent headaches and nosebleeds bul continued
o hurt himselt. (PCR-1. 1310-11.}

Armstrong found no cscape or solace when he went to school, School was
torture because of his severe leaming disabilitics and a very pronounced stammer.

He suffered from frequent nosebleeds and mysterious “tits,” where he would hlack



oul and his head would roll back, and his body would shake uncontrollably, which
further isolated him from other children. (PCR-1. 1334-35) He sutfered trom
vomiting, diarrhea, and stomachaches that often provenied him [rom atiending
school, which only exacerbated his learning problems, sy he could never cateh up
with the class,

During the 1960, the schools in Jamaica were cruel and untorgiving. Children
with leaming disabifities were called “dunces” and made to sit in the corner or
atherwise lnamiliated. Armstrong was called brain-dead, dummy, duncebat, (PCR-
I 1333 Corporal punishment was routinely inflicied on whal we now reler o as
special needs children, and beaungs were common. Children were beaten with bells
andd sticks. Teachers would hold the children by their arms and hil them as they ned
to escape. (PCR-1. 1336.) Children would be punished for not knowing their school
lessons, lor having learning disabilities, and for sultering from any sort of phvsical
disability-—anyilung at all that made than didlerent lrom their peers. Armstrong,
who was small Tor his age with noscbhleeds, o stamner, learming disabilites, and
seizures, did not stand a chance.

Armstrong's vounger brother, Harlo Mayne, would help him with his
homework in an attempt to keep him from being beaten, both at school and at home,
butl 10 no avail. (PCR-1. 1336.) Armstrong would get beaten at school for being a

“dumimy,” and then receive another beating at home for being Vlazy.” (I"CT-1. 1335-

&



38.) Adlthough Harlo tricd o help Armsirong when he could, their relationship was
not without conflict. Onece, dunng an argument, Harlo stabbed Armstrong and
Armstrong spenl scveral manths in the haspital, (PCR-1, 1343-44 )

Al home, Ammsirong’s life continued 1o be plagoed by violence. When
Armstrong was nine, his uncle and his elder brother Danny Miller nearly drowned
him i a drum ol water. When his grandmether pulled him out, he was unconscions
and hlecding rom the vars. Another time, about a year later, he lost two fingers m
an aceident while he and Danny were cuiting sugar cane with a machete.

Despite his phvsical Nmitations and small size, one thing that Armstrang
could do well was swim. The Martha Brae River ran behind their house, fast-running
and dangerous. Several people drowned in the river, maostly other children, and
Armstrong was often tasked with removing the bodies from the nver (PCR-1. 1339.)
Somelimes the bodies would not be found until several days later, when the bodies
would be swollen and bleated. (PCR-1. 1340 Naturally this was upsetting to
Armstrong, as he was only a teenager himself, (PCR-1.1341.)

Tn 1977, when Armstrong was about fifteen, there was a vielent political
uprising in Falmouth, capital of the parish of Trelawney, about six miles from where
Armistrong’s family lived. Riots and shootings caused the pelice to impose 4 curfow,
but still the upheaval continued. (PCR-1. 1344.) By the ume Armstrong tumed

sixteen, Dorrelt had ciiprated to the United States, leaving him to hve with his




grandmother. e stayed in Jamaica with his family for another three years.

In [980, when Armstrong was seventeen, the next election proved to he even
more tumuituous than 1977, The two political pactics, on the verge of civil war,
fought for control of the ballot baxes that would dectde the election. Ballot boxes
were routinely stalen by members o the nival party, and many elecion workers were
killed. ‘The seventeen-year-old Armstrong was enlisted to guard ballot boxes, which
terrified him, as he was convinced that he would be killed too. (PCR-1. 1346-47.)

Police cormuption was rampant, and the people lived in fear of the police.
When Armsirong was aboul nincleen, police arrested him on false robbery chargues.
During the months of his captivity, the police tortured him, bealing him on his toes
and the bottoms of his feet with a hammer and tying welghts w his genilals, (PCR-
1. 1347-44.) They electrocuted him with live wires and knocked out one of his leeth.
He was never convicied ol a erime, and the police Mnally released him,

In addition to the lay wilncsses who testlicd aboul Armstrong’s miscrable
childhand and adolescence, postconviction counsel also presented the wstimany ol
several expert witnesses who testified about Armstrong’s multiple head mjurics,
cognitive deficits, and brain dysfinction, as well as the homrific condilions in which
he was raised. None of these witnesses was ever interviewed by defense counsel
prior o Armstrong’s resenlencing proceeding, much less presentad to the jury or the

court.



Dr. Antoinette Appel, a forensic neurapsychalogist, testificd that Armsizong
has a sigmificant history of grand mal seizures and brain mjury, including the trauma
to his brain ai birth, the inira-cramal hematoma and intra-cranial bleeding at age five
months, his near-drowning and loss of consciousness at age nine, being hit in the
back of the head with a stone at age eleven, a bicvele accident a1 age sixleen, and
multiple automobile aceidentls with loss o comsciousmess. (PCR-1. 1209 Iurther,
Drr. Appel pomnted oul that Anmsirong s most recent auto accident invalving a head
mjury had vecurred in November 1989, approximately three months before the
crimes in this case, (PCR-1. 1209-10.) During that period, Armstrong would have
been hypo-metabolic, mesning that his bram would not have been functioming
nonmally. (PCR-1. 1210-14.) She also testified about his diminished nearocognitive
functioning cansed by nmltiple head traumas and exacerbated by his consumption
of lecad paini chips as a child. (RCR-1. 1215

Dr. Richard Dudley, a clinical psyehatnst, cencluded that Anmsirong sullered
from multiple neuropsyehiatne difficulties, including long-standing cognitive
deficits resulting from hoth genetic and traumatic ftactors, and a history of seimres.
(PCR-1. 1261-63.) Additionally, he testified that Armstrong suffered repeated
pegleel and physical abuse [rem his carclakers and ovidenced many symptoms
commonly scen in children sullenng Gom posi-ltaumastic stress disorder and

dysthemia (chrome depression), as well as sullering [rom pica, (PCR-1. 1265-68.)



He explained to the courl that the dumage o his frontal lobe caused cognitive
impairments which imerlered with his decision-making abilities. Dr. Dudley opined
lhat those impairments, combined with the muluple traumas he had experienced
throughout his life, caused him to be impulsive and hypervigilant, and rendered him
incapable of confirming his conduct to the requirements of the law. (PCR-1. 1272-
7Ty Additionally, Anmstrong was suffering from extreme emotional disturbance at
the tme of the crime. (PCR-1. 1274.)

Dr. Terry Goldberg, a neuropsychologist, conducicd a serics of
neuropsychological tests, as well as mmelligence tesung. The test results led her to
confinm that Ammstrong suffers from severe frontal lohe impairments which
suggested fundamental deficits in basic information processing, and which
corresponded with Dr, Dudley’s opinion regarding Armsirong’s cogritive delicils
and froutal lobe damagc. (PCR-152-54.)° Further, Armsirong cxhibited severe
working memory and cxecutive dysfuncrion, as well as more general cognitive
dysfunction including a low 1Q (with a full scale 1Q of 77) and limited language
skills. (PCR-1. 139} She opined that a persan with these impairments would have

impaired ability to inhibit impulses in stressful situations, like the crime here. (PCR-

*'The hearing transeript in the record on appeal begins with volumes 12-13 and then
continues in Yols. 9-11. Also, volumes 12 and 13 do not have Bates stamp numbers
01 thig brief will use the (crossed oul) transcripl page numbers for those volumes,
then switches to Bates stamp numbers for volumes 8-11.
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1. 152-54.) She also testified thal Armstrong’s impairments were consistent with
hrain damage, although such damage would not show up on an EEG. (PCR-1. 151-
32.)

Ir. Thomas Hyde, a behavioral neurologist, testified that Armstrong sutters
from significant organic bram dysfunction, including trontal lobe, parietal lobe, and
temporal lobe damage. (PCR-1. 178-79.) According (o Dr. Hyde, the most important
part of the brain for regulating behavior is the [rontal lobe, and mdividuals who
suffer from frantal Tobe dystunction lend Lo exhibil impatred judgment, reasoning,
and insight, as well as inappropriate emotional responses to difficult simations.
{(PCR-1. 187-88)) In combination with tomporal lobe dysfunction, frontal lobe
damage impedes the reasoning process and increascs hmpulsivity, leading o an
abscnee of judgment, reasoning, and msight n stressful situations. (PCR-1. 188.)

Dr. Laurie Gunst is an author with an undergraduate degree in history from
the University of New [lampshire, and a master’s 'degrce and Ph.D. in Latin
American and Caribbean 1listory from Harvard Umiversity. (PCR-2. 1839 ) She had
lived 1 Jammaica, taught al the Unmiversity of the West Indies m Kingston, and
authored the book Bora Fi' Dead, an exposé of the secretl symbiotic relatuonship
between Jamaica’s politicians and its top-ranking outlaws, (PCR-2. 18393 Dr. (unst
published a number of other articles relating 1o political and sociocconomic

conditions in Jamaica’s ghettos and the prospects of the islands in the aftermath of

11




Prime Mimisler Michael Manley leaving oftice in 1982, (PCR-2. 1840.) She also
acted as g consultant for the United States government when living in Jamaica:

[Wlken I lived there [or the two years, 1984 to 1986, while

I was working on Born Fi” Deadd . .. [ served as a kind of

hason between the drug gangs in downtown Kingston and

the Uniled states Information Service, which was very eager

lo procure information on the gzang underworld for the Drag

Enforcement Agency, which was then at work in the island

although it had a very low profile presence.
(PCR-2. 1840} In addition to her work m Jamaica, Dr. Gunst has alse laught
Caribbean History in the United States (PCR-2. 1839), and served as a consultant
expert in Jamaican culture for the District Attomey in New Hampshire. (PCR-2.
1841

Dr. Guust testilicd about the conditions in Jamaica that she witnessed which

would have impacted Armsitong during his childhood and adolescence. (PCR-2.
1238-1413, 1842,) She also testified about the police brutality, poverty, and physical
abuse that Armstrong suffered both at home and at school. (PCR-Z. 1842 In
proparation lor her testimony, she reviewed records, spoke to tamily members, and
intervicwed Annstrong. (PCR-2, 1842-43.) Dir, Guaost estilicd extensively about the
dire poverly In which Armstrong grew up, the terrible conditions in the cities, and
lthe endermic violence., She testilicd thal hus schooling was “torture™ because his

learning disability was not recognized and that he was subjected o corporal

panishment on a regular basis. (I'CI-1. 1401.) Corporal punishment was a way of

12



Lilt 1 Jamaica, both at home and in schools, and teachers would beat children on
their hands, or take down their pants and bear them with rulers, sticks, or a cat-o-
nine-tails. (PCR-1. [402.} Armstrong was also beaten regularly at home, in a manner
that was exireme even by Jumaican standards. {POUR-1. 1403-04)

Dr. Gunst also testified about the political violence that pervaded famaica
duting  Armstrong’s adolescence. Armstrong, like tany young men of his
eencralion, was foreed 10 guard ballol bexes in the turbulent clections. Many people
who guarded ballol boxes were the victims of drive-by shootings which targeted
such guards, She alse testified about the brutality of the Jamaican police during this
lime. The police were notonous [or commitiing murder and other acis of violence,
Armstrong was d viclim of this routine police vielence amd was 1ortored while in
palice custody in Jamaica. Armstrong’s experiences weTe excessive oven by the
standuards of those days. (PCR-1. 1338-1413.)

As Justice Anstcad noled in his concurrence in the opinion remanding this
case hack to the citeuit court Tor a resenlencing, postconviction counsel had
dizcovered “substantial important mitigation reganding Annsirong’s family and
social history,” Armstrong 862 S02d al 725, Justice Anstead summarized the
miligalion that was presented in postconviction:

The evidence introduced at the evidentiary hearing
included bul was not Lmited to the following: (17 that

Armstrong suffered from a seizure disorder; (2) thal he
suffercd [fom cxireme poverty while growing up in

13



Jamaica; (3) that he suffered from “pica,” an caling
disorder frequently scen in abused or neglected children.,
which causcd hin to eat lead paint, chicken exerement,
and dirt; (4) that lhe accidental amputation of lus fingers
m a sugar cane acciden! led o Armstrong being
hospitalized for five months and afterwards he kept his
hand hidden to avoid being harssed by other children; (5)
that Armstrong was roulincly and severely physically
abused by his binge-dnnking stepfather; (6) that he
suffered from a learning disability and was often beaten al
school for failing to understand his schoolwork; (7) thal
Armslromg was living in Jamaica during a time when
poliical and social conditions wore marked by oxtreme
violenee, and Armstrong experienced these conditions
first hand; and (%) that Armsirony was amesled by
Jamaican police and was brutally torlured before he was
released,

fed aL 724, . 16 (Anstead, ., specially concurring). Not only was this information
available in Lhe 2003 opinien, but it was gvailable to Rowe through the transenpts
of the 2001 evidentiary hearing, ag wcll as the subsequent reports of mental health
professionals who had evaluated Armstrong at the request of the original
resentencing counscl, Hilliard Moldof. Justice Anstead continned to voice his

concerns that the dictates of Wiggins® and the ABA Guidelines were nol lollowed in

this case:

[1]ere. as in Wiggins, . . . il is clear that during his
investigation trial counsel did not discover mitigation of
the same quanlily and qualily as that which actually
cxisted and was later introduced al the posleconviclion
evidentiary hearing. Hence, 11 would be difficult to
conclude that counsel’s knowledge of the availahle

P Wigwine v. Smith, 539 U8 510 (2003).
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mitigation was sufficient to make an informed strategic

choice on these matters. Without having uncovered the

infermation regarding Armstrong’s troubled background,

any “strategic choices made after less than complete

mvestigation are teasonable™ omly to the cxwent that

“repsonable  professional  judgements  support  the

limitations on investigation.”
fd. ar 725, Justice Anstead's concwrrence ends with his hope that “Judges and lawyers
will heed the message of Wigrine” and “lully mmvestipate the available mitigation so
that any decision on whether or not 1o present such infommnation i3 made on a
reasonable basis.” Jd. Unfortunately for Ammsirong, David Rowe failed (o heed this
warning and cnded up presenting an even maore truncated and anemic penalty phase
than did Armstrong’s trial counsel.
The 2007 Resentencing

When David Rovwe accepted Armstrong’s case, he had never belore conducted

a capital penally phase. (PCR-2. 1771.) Although he listed five capital cases in his
untitled pleading to the circuil court stating that he was qualified 1o represent a
capital defendant in a resentencing proceeding, none of his five previous capital
cases had procceded to a penalty phase. (DE3, PCR-2, 1768-71, L876-78.) When
asked al the 20014 posteonviction evidentiary hearing whether he had tried at least
two capllal cascs (0 completion as recommended by Flonida Rule of Crimunal

Procedure 3.112 (F)} {3}, he responded that “[a]ll of the cases that [ did were tried to

completion. The State dropped them. It's not my [aull that the State dropped the
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death penalty after the case starts.” (PCR-2. 1773.) When asked whether he had
aftended a continuing legal edocation program of at least 12 hours duration devoted
specifically to the defense of capital cases, as recommended by Rule 3,112 (IF) (1),
he replied that he had attended a “lunch geszion™ and potten CT.T eredit for i1, (PCR-
2. 1781-82.) His additional “praol of cxperiise” wncluded the Lacl thal bhe s
“considered an expert on the Jamaica-US Exiradition Treaty,” that he has “adwvised
both the United States and Jamaica on issues relating to the treaty,” and that he
“advise[s] NN, People Magazine And [sic] the BBC on Cartbbean Law issues.”
(DE3, PCR-2. [878.)

Rowe’s co-counsel, Donovan Parker, likewise had no cxperienee conducting
a capital penalty phase. Parker filed a motion requesting appoiniment under the
subsection of Florida Rule of Criminal Procedure 3.112 allowing otherwise
unqualilied attornevs  to  represent capital detendants under excephonal
circumslances, {SE4, PCR-2, 1940-42) Parker’s qualifications were that he
“represents many accused [elons of Jamaican background” and that he speaks
Jamaican patols, as docs Armstrong, (PCR-2. 1940-41.) Rowe, who was designated
lead counsel testified at the posteonyviciion evidentiary hearing that he did not knoe
whether any of the felony trials Parker lisled in his motion were capital because he
was “not {amiliar with Mr, Parker’s practice.” (PCR-2.17749.)

Because Rowe had never conducted a capital penalty phase and bad never
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undergone any training on how to do so, he was unfamiliar with the lechniques
necessary to empancl a lair and npartal jury thal could vote for life. Duaring voir
dire, several jurors revealed that they had personal conncctions 1o the issucs 1n Lthe
case. Rowe either failed to question them, or asked only minimal questions. Even
though the case was a resentenieing and would therefore involve primarnly mmtigation
and wther penally phase evidence, Rowe failed to ask a single juror their thoughts or
feelings aboul mitigation: in fact, fe never once wuttered the word “mitigation”
throughout the entire voir dire process. (R, 24-400.)

During individual voir dire, which was conducted in the presence of a venire
of prospective jurors, Mary Fayed, who was ultimately empaneled as an a juror,
expressed doubt abont her ability to be fair during questioning by the State. Fayed
revealed thal several closc [anuly connections o law coforcement could inhibit her
ability 10 be fair because she mught empathize wath the police offeer viclims m
Armstrong’s case:

PROSECUTOR: How do you feel about the death
penalty? Ares yvou for the imposition of
the death penalty or against it?

FAYE: I"m for if,

PROSECUTOR: Dw vou personally [eel yvou arce capable
for voling for the death penaliy?

FAYED: After seeing all the evidence and
everything, | think [ could.
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PROSECUTOR: The reason | ask vou that question, one
of the perspective [sic] jurors this
marming, she was for the death penalty
watching TV, but did not fecl she
could do 1t silling on a jury?

FAYLED: Yeah, I know, Tdon’t know how that

PROSECUTOR: There is a difference.

FAYEI: I lenowe, T oalso have a close cousin and
close friend who that are police

officers so.

PROSCCUTOR: There is nothing wrong with that.
Would that interfere?

FAYED: It might, weah. Becanse T would
probably think about that. if 1t was one
of them.

PROSECUTOR:  So only you can answer Lhal question.
No you feel vou could be fair and
impartal in this case?
FAYED: Yeah, { think 1 could be fair.
PROSECUTOR: And do vou lecl that vou would be
personally capable of woting tor the
deuth penally?
FAYED: Yeah.
(K. 141-142.) (emphasis added). Although she was clear about her ability to
recoimmend a death sentence, Rowe never asked her whether she could vote [or lilc

if the circumstanees watranted it In fact, he never asked her a single queston.

During a sidebar discussion, Rowe made no mention of Fayed's equivocation and
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did not attempt to challenge her for canse, or excrcise a peremptory challenge, She
was seated on the jury.

Another prospective juror, Heather Hedman-Devaughn, revealed thal she
knew the victim of the attempted murder, Robert Sallustio, because Sallustio’s wile
was her secretary, (R, 274.) At the time of the crime, the Sallustios were both
deputies Tor the Browarnd Shen(ls Ollice. Armstrong was convicled of alicmpted
murder for shooting Deputy Sallustio in the same cxchange of guniire that leit
Deputy Greeney dead. When questioned by defense counscel, Hedman-Devaughn, a
school principal, explained that Mrs. Sallustio was currently her secretary, (R. 274).
%he alsn stated that she had “more knowledge™ aboul the siluation {R. 275).

PROSECUTOR: | think yvou indicated you knew the
Sallustios.

HEDMAN-DEVAUGHN: [ do know them, yes,
PROSECUTOR: He was a deputy and so was Kin.

HEDMAN-DEVAUGHIN: Mol anymore, She is my
secretary. She works for me few [sic].

PROSECUTOR: How would that affect your ability to
be fair and impartial? Would that
affect you?

HEDMAN-DEVAUGIHIN: Well, | already heard 1 our
get-together, 1 already heard some

things about the whale situation.

PROSHCUTOMR:  Okay.
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HEDMAN-DEVAUGHN: When you memtioned the
name, bingo.

PROSECUTOR:  Would that affect your ability to be fair
and impartial?

HEDMAN-DEVAUGIHN: | believe | can be fair and
impartial. It’s just that | have more
knowledge,

PROSECUTOR: As 1o the penally in this casc, you are
woing Lo hear (estimony and view
evidence; night?

HEDMAN-DEVAUGHN: Right.

PROSECUTOR:  You haven’t made up your minds as lo

the penally i this case, have you?
HEDMAN-DEVAUGHN: No.

PROSECUITOR: So you van be Jair and impartial,
correct?

HEDMAN-DEVALGHN: I can he fuir.
(R 274-275 ) Later, she expressed some hesitancy about her ability 1o be impartial:

PROSECUTOR: And vou feel you could be fair and
unpartial?

HEDMAN-DEVAUGHN: | am hoping. With all the
mformation I already know, I feel [ can
be Lair,
(R. 278) (cmphasis added). During defense counscl’s questioning, she made similar

statements about her ability to be fair and impartial:

ROWE: The fact that [Mrs. Sallustio] 1s
20



someone who works with you, do you
think you can be fair and impartial in
this case?
HEDMAN-DEVAUGHN: [ hope so. With all the
information I know, § believe | can he
fair.
(R. 279) (emphasis added). Rowe never queslioned ber further, even though she
disclosed a close personal relationship with one of the victims and his tamily, and
she equivocated about her ability to be fair and impartial. She was scated on the jury.
Jurar Rachel Wertz revealed that her mother-in-law was a Broward County
Shenifl™s Deputy who worked at the Broward County Courthouse. (R. 291.) Rowe
did not ask whether she would improperly consider her family’s connection to the
Broward County Sheritf™s Office during deliberations, and whether the courtroommn
presence of i phalanx of Broward County SherilT™s Deputics would aiflcet her abality
ta be fair and impartial, even though both victims were Broward Sheriff’ s Deputies,
or any other questions Lo determine whether her personal relationship would impact
her ahility to be fair and impartial. 11e did, however, ask if she had been to Jamaica
and she stated she had worked at an orphanage in high scheol. From this, Rowe
assumed that “[v]Jou knew something about Jamaicans, their circumstances and
swroundings” and did not guestion her further, (R. 292.) He did not, hﬁwcv;::r, sk

her what her leclings were toward Jamaica, or Jamaicans. She was seated on the

Jury.




Taror Stacey Mincliew siated that she had been a witness for the State in the
“Weston babysiller case.” (K. 188) Upon questioning by the prosccutor, Juror
Minchew said that she did not have any 13sues with the Stale Attomey's Oifice, law
enforcement officers, ar the eriminal justice system. (R, 188.) However, defense
comnsel never asked her whether she had any 1ssues with delense allomeys, or
defendams. In fact, tnal counsel failed to ask her any questions at all about Ler
experience with that trial, or her role in it, and she was seated as a juror. The trial
cowt found that she had “na problem determining the penalty knowing that
Delendant was already found guilty of murder,” because she stated that she could
vote for the death penalty. (PCR-2. 1363.) When Rowe asked her how she felt about
the death penalty, she responded, “I feel if it is warranted and 1 feel the facts ars
there and 1've seen reason, I'm not opposed 1o it.” (R, 197.) Rowe never asked her
1 she could vole for life; instead, he asked her if she had “right now . . | decided
against hlc imprisomment™ and whether she’d “made that decision now.” She
responded, “absolutely nol” (R 197-98.) Then she stated thal she had been o
Jamaica on vacation, and Rowe ceased questioning her when she said thal she had
enjoved her trip there. (R. 198-99.)

Turor Rhonda McKay, who was selected as an alternate, was asked by the
court whether she or a famly member had been arresied, and she responded, ©1 am

nel in contacl with my family, but a fhmily member did.” (R. 374.) Later, when the
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prosecutor asked her, “l¥]ou have never been arrested? she replied, “|njo.” (R.
380.) However, her criminal history revealed an arrest for zrand theft and uttering,
two third degree felonies, just three vears earlier. Trial counsel did not ask her a
zingle guestion hefore agreeing to her presence on the jury, so he did not discover
the [aet that she had lied to the conut when she stated that she had never been arested.

I'he lower courl denied a hearing on this claim. In its order denying relief, the
court agreed that “Twlhen the prosecutor further meuired . . . whether [McKay] had
cver been arrcsted, she responded in the negative™ (FCR-2. 1357.) The court was
completely unconcemed aboul the fact that Juror McKay had lied to the cowrt, as
gvidenced by the court’s bewildering [mdimg that “[h]er responses 1o the questions
whether she had ever been arrested were consisienl and there 1s no indication that
had 1al counsel asked her the same guestion again she would have changed her
answer.” (PUCR-2. 1357-58.) Because Juror McKay was an allernalc and did not
participare in deliberations, the court found no issue with the fact that she had lied
1o the court 1o end up on the jury in the st place. (PCR-2. 1358.)

Juror Gail Bacchus twld the prosecutor lhat she could vote for the death
penalty hecause the defendant was “in a situation.” (I 238} Trial counsel neglected
to explore this rather odd comment further; indeed, he never asked Juror Bacehus a
single question, and she was seated on Lhe jury.

The lower court summarily denied all of Armstrong’s juror claims, but vne:



the court granted a hearing on the subclaim regarding Juror Bacchus®s comment
about being able to vore for death because Armstrong was “in a sttuation.” The
court’s order denying relief indicated that it granted a truncated hearing an this ane
subclaim bhecause “defense counsel's strategic reason for not questioning juror
Racchus reparding her vague statement was not apparent from the face of the
record.” {PCR-2. 1361.) At the evidentiary hearing, Rowe testified that his strategy
was to focus on empaneling a jury which had “as many black or nonwhitle jurors on
it as passible.” and failing that, Rowe intended to focus on “younger white females.”
{PCR-2. 1787.) When asked whether he discussed mitigation with potential jurors,
he replied, “[n]otl with all of them, no.” In [act, he did not ask a singlc juror a single
question about mitigation and never even utlered the word throughout the colirety
ol the voir dire process, even though this was a resentencmy thal would consist only
of a penalty phase, not a guilt phase, When asked by postconviction counscl whether
he discussed with jurors how they should use mitigation, the court sustained a
relevance ohjection by the Stale becausc the court had granted only a limited hearing.
(PCR-2, 1788.) Postconviclion counscl was prohibited from asking any guestions
about Rowe's voir dire strategy, excepl wilh respect to Juror Bacchus,

Rowe stated that he “really wanted her” as a juror because she was “black or
brown™ and “probably Caribbean  almost certain of Canbbean descent” becuuse of

her last name, and [or that reason, he “thought that she would be a good juror”
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(PCE-2. 1789 Although Rowe guessed that she might have been Canbbean, he
never asked her about her heritage. Regarding her statement to the prosecutor that
she could vote tor the death penalty becanse the defendant was “in a sitnation,” Rowe
stated that il was ﬁ."hlartd remark . . . that can mean in Caribbean terms that he’s in
a problem, 1o a difficulty.” (PCR-2. at 1 T90.) Howover, Rowe never asked her what
she meant, he merely speculated as to what she might have meant. (PCR-2. 1791.)
He did not ask her about her feelings regarding the death penalty, (PCR-2. 1791}
He did nol ask her how she (Gl aboul mitigation—or indeed, whether she even laew
what mitigation was. (PCR-2. 1791} He did not ask her whether she could vote for
life if the mibigation outweighed the aggravators, (PCR-2, 1792.) He never asked her
what she thought about Icllow immigrants who commit crimes. In facl, he did not
ask her a single question. (PCR-2. 1792.) He simply decided he wanted her on the
Jury beeanse she was (probably) Carbbean.

When Rowe took aver Armstrong’s case, he was in the enviable position of
having a solid blueprint in place, formulated over fifleen years of investigation and
well-developed mitigation. Yel he presented none of it. Tle did not inlerview any
members of any of Armsirong’s prior defense teams, and he never spoke o any ol
the prior capett witnesses. (PCR-2. 1784-85.} He did not request any additional
evaluation of his client, despite a well-documented history of cognitive deficits,

brain injurics, and mental health issues. There is no evidence in the record 1o suggest
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that Rowe employed either a mental health professional or & miligation specialist,
even thonigh the ARA Guidelines for the Appointment and Perfommance of Delense
Counscl m Dealh Penally Cascs stale Lhat the defense team should imclude both, as
well as “al least one member qualificd by maining and experience 0 screen
wmdividuals Tor the presence of mental or psychological disorders or impaimments.”
Cuideline 4. 1(ANW1), 4.1(A)2) (February 2003). When asked whether he was
familiar with the guidelines with respect to capital cascs, Rowe stated that he had
“scen the ABA Guidelines. 1 know the ABA.” (PCR-2. L T85.)

Although Rowe’s siralegy was hy na means clear from the case he presented
at resentencing, he made several comments to the court indicating that his defense
was that Armstrong’s participation in the crime was relatively minor, and that the
State’s physical evidenee was gither tainted or inadmissible. Basically, he intended
to re-litigate the guilt phase. ([T is ¢lear there was a shoot-out and his participation
and infringernents in the cham of custody” (R. 1026); “the defense is saying
circumstances led him to be n the silwation™ (B, 1026); “[w]e are going to trv to
estahlish the mitigating factors, arguing along the lines of there was, in fact, a shoot-
out™ (RT. 1027); “[w]hat really happened, was that he was a minor participant in a
shoot cut. The minor participant in a shoot out be [sic] subjected Lo the death

penally™ (B 1379,
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Although counsel chose to pursue the doomed defense thal Armsirong was a
mnor parlicipant, they failed to call the one other witness who was present at the
crime seene, who would have testified that Armstrong was not the dominant actor:
Kay Allen (“Allen’™).! Beginning with her first statement ta Broward Sherift™s Office
the night of the incident, Allen repeatedly and consistently stated that it was Waync
Coleman, Armsrrong’s co-detendant, who threatenced her, held a gun o her head,
called her a “bilch,” and made her fear for her life.

[nn her February 17, 1990 statement to Broward Sheriff’s Office, immediately
atter the crime ocearred, Allen 1old police thal Coleman ordered her oul of the car,
called her a bitch, and held s gun on her throughout the ineident. (PCR-2. 1749 In
hoer Qelober 9, 1990 deposilion, she again testified thal Coleman peinled his gun al

er, said, “hitch, get out of the car,” and kept his gun peinted at her. (PCR-2. 1750-
51.) Then at Coleman’s trial in January 1991, she testitied that Coleman said, 50,
bitch, vou wanl o play rough” while pointing his gun at her the entire time, forced
her lie down om the ground and fired the gun rom behind her, (PCR-2. 1753.) She
testified to the same facts at Armstrong’s {rial, and that she gave Colemsn the money
because she knew he was going to kill her. (PCR-2, 1754-35 ) Aguin, at Anmstrong’s

molion for a now wrial on June 1991, she testificd that Coleman pointed a gun at her

4 Ms. Allen’s legal name is Kengeral Allen-Scott. TTowever, due to the fact that her
name appears as “Kay Allen” throughout the case, this pleading will refer to her as
“Allen.”
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and said “bitch, get out of the car,” and that she gave him the money hecause he was
holding a gun o her head. (PCR-20 1735 Allen also made a handwritten statemennt
which was incorporated into the PRI prepared to assist the judge in sentencing for
her perjury charge. (SE 2, PCR-2. 1916-38.) When the conurt accepied her plea of no
contest, the proseoutor stated that they “helicved everything in her statement,” (PCR-
2.1759-60.) In her statement, Allen wrole that Coleman wasn’t going o back down
and that he was going to blow her co-workers’ heads off if she did not cooperate.
She also stated that Coleman came to her side of the car, said “hiteh, get out of the
car' while poinling his gun at her. (PCR-2. 1756, SE 2.)

On October 21, 2004, Allen provided a statement lo a defense investigatlor
indicating that not only was Armstrong not the main aggressor, but also that the Siate
had pressured her into testifyving that he was, (MCR-Z0 1327443 She dold the
investigator that it was Coleman whom she teared the most; that he was the person
who had robbed her, and that he was the main aggressor during the crime. (PCR-2.
1333.} She stated Lhal il was Coleman who came oul (rown the restaarant and ordered
her inside, calling her a “bitch.” (PCR-2. 1331 ) Coleman looked “vory aggressive”
and she believed that if the police hadn’t come, Coleman would have killed her.
(PCR-2. 1332.) He would have killed “[e|veryone and anyone.” (PCR-2. 1333)
When she told law enforcement ollicers thal Coleman had fired the first shot and

that it was Coleman who wouldn't back down, they “didn’t want to hear 1t in no way,
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shape., or form.” (PCR-2. 1340 They “want[ed her] (o say thal Lance was the
aggressor when he wasn’t.” (PCR-2, 1340.) When she told themn thal she hadn’l scen
Armsirong [ire a shot, they told her that she was going to “fuck up the case.™ (PCR-
2. 133%)

Rowe was aware of Allen’s 2004 statement. lle testified at the 2014
evidentary hearing that Allen’s 2004 staternent was meluded in the 1Tles he had
reccived from Ammstmomg’s prior altormey, Hilliard Moldof. (PCR-2. 17950
Moldof's testimony corroborated this. (PCR-2. 1677.) However. Rowe also slated
that he had never mei Allen, and had never spoken to her, (PCR-2. 1793.) Although
Rowe stated that his investigators were not ahle to find her, Allen lestificd thal she
delivered packages to Rowe's office as part of her job as a Federal Express
deliveryperson, (PCR-2. 1697} She stated that she saw Armistrong’s files on his desk
one day and identified herselfo him as Kay Allen, the manager at the restaurant the
night of the crime. Rowe did not discuss the case with her further, nor did he obtain
contact information to contact her in the fulure. (PCR-2. 1697-98.)

Allen testitied at the 2014 evidentiary hearing. Her testimony regarding
Coleman’s rale ag the main aggressor in the crime was consistent in every stalement
she ever made throughout the pendency of this casc. Although the State made many
attempts to impeach Allen with minor detuils from prior statements, none of those

purportedly inconsistenl slalements perlained (o the subjeel matter relevant to
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Rowe's theory of defense, which was that Coleman was the prnimary aggressor, nol
Armstrong. Ior example, the prosecutor spent a greal deal of time al the 2014
evidentiary hearing “impeaching” Allen about whether she had actually used the
word “bloodshot™ to describe Coleman’s eyves, or if she had only stated that his eyes
“looked like he was on something.” (PCR-2. 1712-1716, 1723-20.) However, Allen
was never unpeached on her statements regarding Coleman’s role as the primary
apgressor, which are the statements most relevant to Rowe's theory of delensc.
Because Rowe attempted to assert a “minor participant” defense, the fact that
Coleman was the primary aggressor was paramount for him to establish ta the jury.
Allen's assertion thal 1l was Coleman who made her fear lor her life, and not
Armstrong, never wavercd.

Despite the fact that he had never spoken (o her, Rowe opined that Allen
would be a “very dangerous witness” because she had made an incongistent
slalcment about whether Armstrong had reached under the seat of the car and pulled
oul @ gun. As g resull, she was charged with perjury in 1992 by State Attarney
Michael Satz, who was furious wilh her Lot jeopardizing his case against Armstrong.
(PCR-2. 1795-96.) However, as she had no prior eriminal record, she received a
withhold of adjudication and was never convicled. Rowe wsiilicd incorreetly that
she had “been charged and tried for perjury.” evaded the question of whether he had

cver invesligated her charges, and stated—again, incorreetly- - that Allen had “done



time™ for perpury. (PCR-2, 1796-97.) He also did not know the significance of a
withhold versus an adjudication, (PCR-2. 1796.) Rowe never investigated Allen’s
charges or spoke to her,

At Atmstrong’s resentencing, the State presented thirty-one fact witnesses and
two victim impact witnesses, including the victim’s sister and a former colleaguc
who nottfied the victim's family that he had heen killed in the line of duty. The large
majority of the testimony consisted of guilt phase evidence from Armstrong’s first
trial. In fact, of the thirty-three withesses who testified at the resentancing, 211 but
four ot them testified at Armstrong’s onginal tal, including Deputy Sallustio, wlo
had sustained mmltiple gunshot wounds and barely escaped with lus life.

In response, Rowe presented the testimany of three people to the jury: Dr.
Michael Morrison, a Jamaican medical doctor who testified about a benign tumeor in
Armstrong’s groin (14, 1353-73); Dr. Rupert Rhodd, a professor of cconomics who
testified about the Jamaican economy mn the 1970s and '80s (R. 1051-76); and
Armstrong himself. (R, 1076-1342.) That was the extent of the mitigation casc (hat
wils prescnted o Anmstrong’s sentencing jury. By way of explanation as to why he
did nol present any additional available mitigation including the testimony of
multiple mental health professionals, Rowe responded, *[w]e are not reguired to use
any previous attorney’s defense, 'm a qualified attomey. [ have had several capital

matters, both state and faderal. . . . We're not bringing in (hat he was schizophrenic,”



(R. 1026.)

Afler Armstrong testitied al his resenlencing, the court inguired about his

understanding of the mitigalion thal was available to him, and whether he imtended

o Warve It

(K. 1374.) AL that pumnt, Rowe requested a sidebar. where the prosecutor urged the

courl weonduel a full colloguy with Annstrong present, 1o ensure that he understood

THE COURT:

ARMSTRONG:

THE COURT:
ROWE:
THE COURT:

ARMSTRONG:

THE COURT:

ARMSTRONC:

THE COURT:

ARMSTRONG:

THE COUET:

ARMETROMNG:

Armstrong, vou have no addilional
mitigation to prescent; is that comrect?

Excuse me, onc moment.
Yis, sir. Talk lo vour counsel.
(iive us two minutes.

Yes, sir.

Mol st tlus moment.

Armstrong this is the moment., Theres
dre no  additional  moments. Your
attorney has rested the defense at this
paint. 1 there is additional mingaion
that vou wanl (o preseol, now 1s the
time to preseol il

I don’t have anything further, vour
Homor,

You have nothing further?
No.

You discussed vour strategies and
defense in this martter; is that correct?

Yes, your Homor,
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whal he was waiving. The following exchange occurred, outside of Armsirong’s
presence:

ROWE: He already =aid that there 1= no further
mitigation to put on. So again, I'm just
asking for the purpose of our moving
the matter along. We agreed what
Bovd savs—we agreed what oar
strategy is and he said no further
miligation. ['m not sure what you are
going lo do with further voir dive when
you said that you have no further
mitigation. Do you mean you have no
more mitigation hevond what remedy
Boyd is going to lead to? Other than
you asking him again which you
already dome in front of anybody, do
vou have any further mitgation? What
15 the remedy that furlher vour dire
Armstrong will  lead 1w another
warning?

THE COURT: Excuse me?

(R. 1376.) Later in the same conversation—still outside of Armstrong’s presence
the [ollowing caxchange occurred, atter the court and the prosecutor again suggested
a collogquy to ensure a valid waiver:

ROWI: [Armsirong] said he’s not mad.

THE COURT: He’s not what?

ROWEL: Crazy. That the stale allomeys and
defense AMtOINeys who are
corrobarating [sic] together to make
him say he was mad. What really
happened, was that he was a tnor
participant in a shoot oul. The minot

33



participant m a shoot out be [sic|
subjected Lo the death penalty.

{R. 1375.) Fmally, the court asked Armstrong a serics of leadinge questions, designed

Loy ohluin ves or no answers:

THE COURT: Armstrong, as [ indicated hefore this is
vour opportunity before the jury 1o
presemt miligration thal vou mighl have.
Do you understand that'?

ARMSTRONG:  Yes, vour Honor,

THE COURT: You had the appormnity if vou so
desired to call tamily and/or Iriends to
testify on vour behalf?

ARMETROMG:  Yes,

TIIL COURT: You elected not to call them on vour
behall?

ARMSTRONG:  Yes

THE COURT: Additiomally, vou raised a 3 850 which
was a three day evidentiary hearing
raised before Judge Cohn, if I'm not
misiaken, which raised mental health
155ues regarding a brain injury and post
traumatic stress  disorder. Do you
understand that?

ARMSTRONG:  Yes.
THE COURT: The 3,550 irial counsel was mnelleclive

to present that evidence at the time of
your irst tnal; 1s that correet?
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ARMSTRONG:

THE COURT:

ARMSTRONG:

THE COURT:

ARMSTRONG:

THE COURT:

ARMBTRONT:

THE COURT:

ARMSTRONC:

THE COURT:

ABRMSTRONG:

Yes.

You elected not to present that
evidence at this trial; is that carrcet?

Yo,

You had an opporiunity o lalk 1w
Rowe, talk to Mr. TParker 1n
formulating  your defense. is  that
correet?

Yos

Have they answered all questions that
vou might bave conceming  your
defense?

Yes.

This iz the defense thal you want to
present by way of mitigation; 15 that
correet?

Yes.

You have no further mitigatiom 1o
present; is that correct?

The onlv thing that I did not present 15
the prosceutor—the only thing that |
did nol present before s the
prosceutor, Ms, MeCann, because T did
file a bar complaint and an cthnic [sic]
complainl aguinst Mro Salz and M,
McCann. That’s the only thing that |
did not present. But that™s just about all
[ wanted to present.

LiZ
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THL COURT: When vou say, “just abour,” i1s there
any other mitigation that vou have o
present to the Court?

ARMSTRONG: Prosecutor’s misconduct, thal's 11,

THE COURT: Is there a recognized mitigator for
alleged prosecutonial misconduct™ I'm
not aware of any, Rowe?

ROWL: 1 know there is a case in the State of
Florida thal suggests  prosceutorial
misconduct 15 of isell a mitigator.
Dealing with the question il there is
misconduct is not a position that the
defense has taken during this imal. IF
you're asking me on a third basis, |

believe prosecutorial |sic] could be
capturced under the catchall provision.

(R. 1384-85) The irial couri found that Armstrong’s waiver was knowing,
intelligent, and voluntary, based in parl upon a “discussion on the record regarding
the decision not to present mental health mitgation to the jury.” (PCR-2, 1367.)
However, this “extensive dialogue transpired between the attorneys of record and
the court™ at sidebar, outside of Armstrong’s presence. (PCE-2. 1367, R, 1019-32.)
During that discussion, Rowe indicated that he “didn’t think th[e] Court [was]
obligated 1o voir dire Armstrong on [the issue of mitigation|” and that he was “gomg
to try to establish the miligaling Gaelors, arpuing along the lines of there was, in fact,

a shoot-out.” (R, 1027.) lHe continued that he had “laken the lacts in clarity” and the
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he was “not pomy 10 defraud [the] jury by irying to say things not presented.” (R.
1027

During Rowe’s closing argument 1o the jury, he stated that he and Armsirong
found the vietim's death “distressing™ and that he had “carned the right to be buried
n the natons [sic] most distinguished cemetery.” (R. 1437.) He then told the jury
thar Sallustio had fired 19 shots into the restaurant, and that police had “initiated the
confrontalion,” in effeel blaming the viclims for what happened that night, (1, [438.)
MNexl he explained to the jury that in 1980 when Armstrong camc to the United
States, “lamaica was in the grip of a cold war . . . between the United States and
Russia, A cold war that was started by Dee Atchison. sweetened by 1 lenry Kissinger
and served up W Jamaica by Fidel Castro.” (R, 1438} Rowe then stated that it was
“uncontroverled that there were bigamisis operating [or Fidel Castro in the 1980s.
And that the ClA, Central Intelligence Agents introduced guns nto Jamaica (hal
were used by the Jamaica police foree in a cantrontation against.” (R. [1440.) All of
this was w explain “how young Jamaican men learn about .9 mullimeters that are not
manufactured in Jamaica, they 're manu factured in the United States where they are
exported to lamaica sometimes by Central Intelligent people, sometimes by others,
other agenrs.” (R, 1440.)

Fowe continued to describe in a garbled and confusing fashion the cvenls of

the robbery, suggesting that “the prosecution’s teconstruction [did not] bear



comunon sense evaluation.™ (R, 1442} AL times, Rowe's struggles with the Bnglish
language made his rhetoric nearly incomprehensible:

Now Annstrong lestified that when the police arrived, as
Mr. Coleman suggested let’s rob the place. Armstrong said
vou're mad. Thal’s consistent with Armstrong. Armsirong
who worked with Rafting in Jamaica, So he knows
Americans. He’s familiar with Aunerica. He's assisting
tourists. He is building houscs in the United Staics. . . He
was building buildings and complying with laws, Hc
bought guns compliance to laws. Who is one whe is likely
lw have [ired in & wild and stupid manner? Coleman, the
person who had little education and just came from
Jamaica or Armsirong who like the prosecution said had
found the Amenican dream?

ITere is a guy and look where he was coming rom. A place
where his kitchen and hiz bathroom were i the same
place. He left that place and came 10 the United Stawes and
developed in the construction business 1o the point where
he was buving new cars, Yos, he had pirlnends. Gelting
contracts 1o build. Getting to know how to pull permits.

That guy i1 not a wild shooter. Remember at the time that
Armistrong applied for the permits he was approved by
FIDLE, he was approved by ATI, pawn broker, state of
Florida, federal government, Evervbody approved it. This
is not a wild and crazy guy. This is a guy that is doing
busincss,

(R, 1442-43) Throughoul his closing, Rowe continued 1o blame the viclns, cven
polngr so [ar as o sugrest that OfGecr Sullustio, who was nearly killed that night,
had licd, (o Fame Armslrong:

[Wlhen vou look at those aggravalors, il 18 & very, very

mercury peol supported by only one witness of fact who
has some reason not 1o lell the ruth because he’s a police
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officer who 1s on the scene, fires 19 shats, one police
officer is dead. Yeah, blame it om Armstrong. That's a way
to get out of it. Judge will tell you to laok to see who has
the reason to tell the truth,

{R. 1450.)

A for mibigation, Rowe stated thal Avmstrong had “[n]o enonunal background
aclivity”™ beeause a pawnbroker had testified that Armstrong had passed the
background check he had run before selling him a gun. (R. 1430.) He also told the
Jury that Armstrong ol 26 vears was sull a very yvoung man when all of this
nccurred”™ and that he had made the mistake of going oft wilth Coleman (lus co-
defendant). (R. 1451} Rowe mentioned “Armstrong’s role as a police officer,”
which meant that he “had the cxperience of being under tire™ and that he was
“somebody of law enforcement, of national inlerest while serving in Jamaica ™ (K.
1451.) Rowe talked about the “lemon-sized growth i his groin™ which had grown
Lo be Lhat siz¢ because Armstrong had been mistreated on death row. (K. 1451-32.)
Finully, Rowe likened Armstrong’'s situation to Officer Greeney’s because they both
“left family and that’s tragic” bul that the jury should not “ge ahead and decapitate
the black family.” (R, 1432} He closed his argument with the [ollowing:

The darkness, shol on bolh sides. Bolh sides wounded.
When you search your heart or vou look at the mutgater,
this 15 not a death case.

A police officer was shot, it is unfortunate. That does not
muakc 1 in and of itself' a death case. That should not be the

Case.
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We must at some point starl deciding 1if we're going Lo
treat people with compassion or nol. We can go back. I've
been heanng on elevision all this week, life 1s important.
Lel's choose life.

(IR 1454.)

Adter the jury returned a rccommendation of death by a vole ol mine w three,
Armstrong filed a motion lo discharge Rowe as counsel, 1e claimed that he had
asked Rowe W contact several wimesses and that Rowe hadn’t dome so. Armstrong
named the following witnesses: Kay Allen, Dorret Inglish, Arlene Ioster,
supcrntenden Clinton Lynn Veran, Render [sic] Ammsirong, Vanee Carter, Oliver
Allicock, Davis Massar, Roberl Gordon, Wally Dunkin, Tony Mangrieve, Palsy
Crray, (rerald, NWeva Foster, Elliott Gray, Favann, Dennys Dunkin, Ruth Banks, Eva
HI;ILUhiILSUIl, Milton Beach, Wayne Coleman, Marcel Foster, Pamela Weir Mitchell,
Adrian Laswson, Danny Miller, Fan Swavey, and Ariel Valentine. (1. Vol. 35 at 9-
L1.) Armsirong also told the court that he had asked Rowe for a copy of the witness
List from the 2001 hearing so that he could recall some of the expert wiltsesses and
*a few other witness which are not histed” but had never received onc. (Vol. 35 at
11.}

Despite Armstrong’s plea to the court. the trial court found that his claim that

tus counsel failed to investigate the available mitigation was “nothing more than a

mere disagrecment with the strategy chosen by his counsel duning resenteneing ™ and
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summarily denied the claim. (PCR-2. 1379.)
STANDARD OF REVIEW

The standard of review for a trial court’s ruling on an ineffectiveness claim is
two-pronged: The appellate court rust detfer to the trial cowrt’s findings on factual
1ssucs bul musi review the coun’s ultimate conclusions on the deficiency and
prejudice prongs de novo. Brune v, Stafe, 807 50, 2d 55, 61-62 (Fla, 2001).

ARGUMENT 1

ARMSTRONG RECEIVED INEFFECTIVE
ASSISTANCE OF COUNSEL AT  HIS
RESENTENCING IN VIOLATION OF THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION AND
CORRESPONDING PROVISIONS  ©OF  THE
FLORIDA CONSTITUTION.

The Sixth Amendment guarantees criminal defendants the rpght w the
effective assistance of counscl. In order to obtain a new sentencing, Armstrong must
show that his attomeys rendered delicient performance and that he was prejudiced
b it Stricklond v. Washingron, 466 11.8. 668 (1984). To provall under Sirickiund,
Armsirong must show that his counsel’s representation fell below sn objective
standard of reasonableness. To establish prejudice, he must show thal but [or his
counsel’s unprofessional errors, there is a reasonable probability he would have

received a different sentence. Jd. al 694. A reasonable probability is determined by

considering the totality of available mitigation cvidence adduced at trial and durmy
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the habeas procceding and reweiphing it against the aggravators, Porder v
MeCoftum, 558 U.5. 30, 41 (2009), gquoting Williams v. Tavier, 329 U8, 362, 397-
g5 (2000). But for counsel’s inadequate performance, lhere is a reasonable
probability that there would have been a different oulcome; as it w;:m, three jurors
recommended a life senicnce.

The fact that resentencing counsel presented somic mitipation docs not
preclude a finding of deficient performance and prejudice. In Secars v Upron, 561
LS. 945 (2010), the United States Supreme Court held that there can siill be
deficient performance and prejudice, even when counsel presents some mitigation
evidence al wal. The Court explaimed:

[w]le have never limited the prejudice inquiry under
Srrickland 1o cases in which there was only “little or no
mitigation evidence” presented. . . . we also have found
delicieney and prejudice i othcr cascs in which counscl
presenled whal could be descnibed as a superficially
reasonable mitigation theoty during the penalty phase.

EEE

We certainly have never held that counsel’s effort o
Present some mitigation evidence should foreclose an
inquiry into whether a facially deficient mitigation
investization might have prejudiced the defendant. . .
And, in Porter, we tecenlly explumned:

*To assess [the| probability [of a different

outcome under Strickiond, wo consider the

llality  of  the  availlable  mitigation

cvidence—both that adduced at trial, and the

evidenes adduced in the habeas proceeding—

and rewcig[h] if against the evidence in
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aggravation,” 358 U.S., at —-[, 130 8. Ct,, at
453-534]| (internal queotation marks amitied;
third alteraton in original}.

That same standard applies—and will necessarily require

a ecourl o “speculalc” as (o the cffccl of the pew

evidence regardless of how much or how  lillle

mitipation cvidence was prescnted during the ingtial

penally phase. . . . In all cireumslances, as 1s the proper

prejudice standard for evaluating a claum of ineffective

representation in the context of a penalty phase mitigalion

mvestigalion.
Kears, 561 1185, at 945 (footnotes and internal citations omitted}. Thus, the wial court
was reguired to speeulate as to the effect of unpresented mitigation evidence and
delermine whether there s a reasonable probability that the defendant would have
received a different senlence, or risk failing 1o cngage with the evidence in violation
of the defendant’s constitutional rights. £ (emphasis added) See afso Porter, 358
1.5 al 44

Here, the tnal court did not engage in the requisite analysis. Instead, the tral

court summarily denied the claim, then cmbarked on a piceemeal analysis of the
evidenee presented at the 2001 evidentiary hearing. The count [ound that “the
testimony ol the four mental health experts who testified durmg (he 2001
posiconviclion proceedings . . . would not have undermined confidence in the
sentence because ‘i1l was apparcod to this Court that none of the three experts called
had an accurale understanding or grasp of the salient facts of the crimes for which

the Defendant was convicled.”™ (PCR-2. 1380.) The court found the testimony

4
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regarding  Armstrong’s frontal lobe dysfunction incredible hecause he had
“intentionally placed himself in this siressful situation where it was likely thal police
would respond.” and therefore the shooting could not have boen impulsive. (PCR-2.
1380-81.)

Regarding the lay wilncss lestimony, the court found that most of it was
cunulauve o the evidence presented during Armstrong’s initial penalty phase in
1997 and therefore would not have made a difference in his sentence, Although the
lower cowt netes (n its order denying reliet that it was “aware of” the mitigalion
cvidence presented In the carlier procecdings, there is no indicaton that the courl
ever considered Lhe potential effeet all of the evidence would have had on a jury, nor
1% there any indication that the courl cngaged in the comulative analvsis required by
Sears and Porrer, (PCR-Z, 13833

It iz absurd to suggest that the voluminous cvidence discovercd bw
postconyiction counscl and presented m 2001 - evidence thal Justice Ansicad
recognized as “important and substantial™— would have made no difference Lo
Armstrong’s jury had they heard it instead of only hearing from two irrelevant,
ineffective wilnesses and Annsitong himse!f Throughoul the long sand oo
history of this case, no jury has never heard the wealth of compelling mitigation
cvidence that exists. No jury has heard from a single expert witness, even though six

caperts testified at the 2001 evidentiary hearing,
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The United States Supreme Courl has made clear that “although . . | it is
possible that a jury could have heard it all and still have decided on the death penalry,
that is not the test. [t goes without saving that the undiscovered ‘mitigating
evidence, taken as a whole, “might well have influenced the jury’s appraisal” of
[Armsirong’s] culpability,” and the likelihood of a different result if the evidence
had gome in s “sufficient to undermine confidence in the outcome’ actually reached
at sentencing.” Rompilla v, Beard, 545 TS, 374, 393 (2005) (intcrmal citations
omitted ) {emphasis added). Aemstrong reecived a 9-3 jury recommendation in favor
of death. (R'1. 1802-03.) Therefore, if only three more jurors had voted for lite, he
wonld have received a lite sentence, The lower court must speculate as to whether
the unpresented cvidence would have influenced at least three jurors (o vole for i,
and because the court [aled o do so, this Courl must grant relich

In Papker v. Stare, 3 5o, 3d 974, 9E3-¥5 (Fla. 2009) this Court made clear that
where trial counsel presents a “bare bones”™ rendition of some areas of mitigation
despite the existenee of a wealth of mutigating evidence through available withesses
who were nol inlerviewed and numcrous public records that were nod scught out,
counsel’s perfonmance flls below cstablished ABA puidelimes, As Justiee Anstead
noted, “[t]he 1989 ABA Guidelines that the Supreme Courl concluded should have
guided counsel’s investigation in Wiggins should have provided similar guidance to

Armstrong’s counsel.” Armstrong, 862 So. 2d at 723 {Anstead, J. and Panente, 1.
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dissenting). Unfortunately, that did nol happen, and tial counsel made many of the
same mistakes ag Armstrong’s origingl (nal counsel made. The trial court then
solidified counsel’s errors by failing to conduct a proper prejudice analyyis.
Defense counsel unreasonably failed o investigate and present available
mifigation because counsel did ol understand mitigation himself and could
not counsel his elient accordingly.

Afler the Stale rested and before the defense presentation to the jury heaan,
the Stale asked the court o colloguy Armstrong regarding mitigation. The prosecutor
pointed out that there had been a three-day evidentiary hearing in 2001 where
Armstrong’s postconviction attorneys had prescented thinmcen witnesses, including
four “esteemad doctors from the Mhatimal Institute of Health™ who had testifisd on
Armstrong’s behalf. (RT. 1024.) Rowe responded, “[w]e are not requirad to use any
previons attorney’s defense. 'm a gualitied attorney. | have had several capita:
atlers, both stale and lederal, .. We're not bringing in that be was schizophrenie,”
(RT. 1026.) This statcment shows Rowe's lack of invesligahion o mental health
mitigation, a8 well as his woelul nmusunderstanding of Armstrong’s case. Armsirong
has never been diagnosed with schizophrenia, nor has any such evidence ever been
presented at any proceeding. He does, however, have a long history of mental health

issucs, brain injuries, and cognitive impairments, nane of which Rowe explored or

preserted,
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Mot only did Rowe fail to present any mental health expert testimony, but he
ridiculed the idea of it, despite Armstrong’s well-documented history of mental
health issues, including a [ull competency hearing. (T wouldn't bring in menlal
heallh experts who | don’t believe is [sic] testifving relevantly to Mr. Armstrong’s
case” (RT. 1027); “[i]f the defense is saying the circumstances led him to be in the
situation, he can™t be mad and insane at the same time” (RT. 1028)). To Rowe,
mitigation and insunily are one und Lhe sume. as evidenced by thas exchange:

ROWE: [Armslrong] said he's not mad.

THE COURT: He's nol what?

ROWE: Crazy. That ihe state attorneys and
defense allomeys Wwho are
cortoborating [sic] topether to make
himm say he was mad. What really
happened, was thal he was a minor
participant 0 a shoot owt. The minoer

participant in a shoot oul be [sic]
subjected to the death penalty.

(RT. 1279, It is obvious from these stalements that lo Rowe, mitgation and insanity
are one and the same, and it stands to reason that 1f he did nol understand the
dillerence, he was not capable of explaining it to Armstrong. Also, Rowe's
commenls show that he considered mental health mitigation evidence to be
tantamount to admilling that Armsirong was “crazy.” Rowe’s interpretation of the
significance of mitigation evidenee appears (0 be the same as Armstrong’s, and both

evince a deep misunderstanding of the [undamental concept of mitigation.
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Because Rowe had never conducied a capital penally phase nor had he ever
been trained in how to do 0, he was demonsirably ignorant about the entire concept
ol mitigation and how o present it. Rowe could not even ¢learly state his thoory of
defense Lo the court during the trial. Rowe told the court that “it was clear there was
a shoot-out and his participation and infringemicnts in the chain of cusiody. We have
established o number of things that comsttutes [sie] “humanization of the defendant,
... We are going W ry W cstablish the mitigating faclors, arguing along the lines of
there was, in fael, a shoot-oul.™ (R 1026-27 ) From a review of the record iL seems
that Rowe’s plan was to re-litigate the guilt phase and show the jury that Armstrong’s
participation was minmmal. Al the same Ume, he claimed that his stralegy was o
humanize the defendant, which he cndeavored to do by presenting Armsirong’s
testimony. which the lower court characterized as “self-serving” and discounted, a
prolessor who icslificd gencrally about Jamaica’s ceonomy in the 19705 and *H0s,
and & medical doctor whe testified abount a benign mumor in Armstrong’'s groin,

Further, while he was not “required to usc any previous attorney’'s defense,”
he certainly was required to have a meaningful discussion with his client about
mitigation evidence thal was available to hin. The ABA Guidelines are clear that
“|¢Jounsel at every stage have an obligation to conduct a full examination of the
delense pravided to the client at all priar phases of the case. This obligation meludes

al @ minimum interviewing prior counsel and members of the defense wwam and
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examining the files of prior counscl.” Guidelme 10.7(BW1). See also Williams, 5209
L5 at 39586 {counsel ineffective for failing to uncover and present evidence of
defendant’s “nightmarish childhood,” borderline mental retardation and good
conduct in prison); Kompilla v. Beerd, 545 ULS. a1 3583-84 {counsel ineffective for
failing to ohtain file of prior felony which would be used as aggravaior). Despite the
cxistence of volumes of important, substantial mitigation, Rowe never hathered Lo
contact or interview any of Armstrong’s prior attorneys. (PCR-2. 1784-85.)

The Wiggins Court rejected arguments that Wiagins's defense team made a
stralegic decision based on the limited investigation they had conducted not to
mlroduce miligalion, commenting that “the *strategic decision” the stale courts and
respondents all invoke o justily counsel's limited pursuit of mitigating evidence
resembles mare a post-hoc ralivnalicalion ol counsel's conduet than an accurate
descriplion of their deliberations prior to sentencing.” Figmay, 539 TLS, at 526-27.
The tal court in this case cnzaged in the same post-hoe tationalization of counsel’s
conduel that the United States Supreme Court rejected in Wigains, and this Court
should likewise reject il

The trial court denied this claim without a hearing, finding that Rowe chose a
“different” strategy than the one chosen by pusteonviction counsel and that his
strategy of humanizing the defendant is “an accepled siralegy that [alls within the

broad range of competent performance under Lhe prevailing prolessional standards.™
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(PCR-2. 1379.) T'his holds true only when counsel aclually presents ovidence which
would humanize the detendant to a jury. However, 1o this case Rowe failed o do so
gven though a weallth of such infonmation was available to him,

Under the ABA Guidelines, there are specific requirements which must be
met from the imtial appointment on a case through its conclusion. The duty to
mvestigale oxisls I'L“:ga.:'d_lcss of the expressed desites ol a clienl. The mveshigation
lor preparation of the scolencing phase should be conducled regardiess of any
statement by the client thal evidence bearing upon penalty is nol (o be collecled or
presemed. ABA Guideline 1007(A)2). See afso fGlanco v. Singletary, 943 T.2d 1477,
L5201-03 (1lth Cir. 1991) {counscl mcliccuve for “latch[ing] onto” client’s
asscrtions he did not want o call penally phase witnesses and [ailing to conduct an
investigation sufficient to allow their chent to make an informed decision o waive
mitigation).

The trial court found that Armstrong’s waiver of mitigalion was knowing,
intelligent and voluntary because he had “sat through his first trial and his firs)
posiconviclion proceeding during which extensive mifigation evidence was
presented. Thus, he was aware of the existing mitigation available to him.” (PCR-2.
1376.) However, Annswrong suffers from long-standing cognitive deficits and
dyslexia, so his understanding of these proceedings was limited. Further, much ol

the discussions ahout what evidence to present or wailve were conducted al sidcbar,
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out of Armstrong's presence, (PCR-1367-69, 1370-71.)

The court found that Armstrang’s cognitive delleits and learning digabilitics
did not prevenl him Fom making o knowing, intelligent, and voluntary waiver in
parl because Armstrong’s eight-hiour testimony was so “coherent.” However, a
review of the record shows otherwise, Armstrong often gave rambling, contising
answers o Rowe's gquestions, o the pomnl where the proseculor interrupled Lo say,
“¥opur Honor, is he sull answering the guestion? T mean, he goss and goes.” (E.
1115} The prosecutor’s {and the courl’s) frustration with Arnnstrong’s incoherent
lestimony was evident toward the end of Rowe's direct examination. when the
prasecutor repeatedly objected to his nonresponsive answers. (R, 1221-27.) Finally,
hefore beginning his direct, the prosecutor staled, “Before I start. Most of my
queslions are & ves or no answer. And if the witness can’t answer, he can say that, IT
he has o cxplain the answer, that's fine, But T would object ahead of time to any
speeches that are not relevant to my question.” (R, 1227-28.) The court also found
that Armstrong was “able 10 withstand the rigors of cross-examination.” (PCR-2.
1377-T8.) Apain, a review of the record proves Lhat this characterization is
inaccurate, and in tact it shows the opposite; Armstrong’s testimony makes it clear
that his mopairments impacted his ahility to execute a knowmng, iniclligent, or

voluntary waiver.



Rowe was ineffective for failing (o challenge the State's case and failing to
monnt a viable defense,

Counsel was meffective for failing (o take action to prevent the Slale from
relitigating the guill phase of the original trial at resentencing. The law is clear that
the State is not allowed to relitipate guill during resentencing proceedings. Way v
Steate, T60 So. 2d 903, 917 (Tla. 2000). Although the State may introduce cvidence
conectming the facts and circumstances of the erime in order to prove the aggravaling
cireumstances, in this case, the State’s presentation went Lar beyond merely proving
the aggravators—il was cssenlially the exact same proceeding aa the guilt phase of
the original trial. OfF the thirly-three wilnesses the State called at rescnteneing, all but
[our of them lestified at the original trial.

The mal court found that this claim was msufficiently pled because
Armmstrong “does not show what objections trial counsel could have raised 1w prevent
the State from intraducing evidence in supporl of the three aggravators 1t sought to
cstablish.” (PCR-2. 1385 Hawever, a3 Armsirong arcucd in his posteonviction
molion, the law provides that although the State may introduce some evidence to
prove aggravatars, it is prohibiled from re-litigating the cntire guilt phase, as 0 Jid

here, See Fayv, 760 So. 2d at 917 ([ while the State is not allowed 1o relitigate guilt

during resentencing proceedings, it may introduce cvidence concerming the uets and
circumstances of the crime m order (o prove the aggravating cireumstances heyond

a reasonible doubt”™). Rowe should have liled molions in limine, made legal
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argument, and objecled W any cxiraneous evidence to prevent a re-trial of the guilt
phase, as Armstrong argued m his postconviction motion. (PCR-2. 249-253 )
Defense counsel had a dury to attack the State’s case, and it failed to do so,
despite the advantage of knowing the State’s stratepy from the first trial, See
Rompitia, 345 U5, at 383-84. Rowe made several comunents to the Court indicating
that iy defense was that Armstrong™s partcipation m the cnme was relatively minor,
and that the Siate's evidence was cilher tanled or inndmssible. (“[I1 1 clear there
was a shoot-oul and his participation and infringements in the chain of custody™ (R
1026); “the defense is saying circumstances led him to be in the situation™ {R. 1026);
“[wle are poing lo ey 1o esiablish the mitigating factars, arguing alang the lines of
there was, in [act, a shoot-out™ (R, 1027); “[wihat really happenad, was that he was
a minor participant in @ shoot out. The minor participant in a shoot out he |sic|
subjected to the death penalty” (R. 1379)). Counscl spent an inordinate amount of
time at resentencing atlackmyg the chain ol custody of bullets and bullet fragments
that had been admitted into evidence at the guill phasc of Armstrong’s trial, Rather
than mounting a viahle defense, counsel instead attempled to blunt the force of the
State’s case by relitigating evidentiary issucs that had been already been litigated at
tral in 1991, The time to attack the State’s strategy of retrying the pult phase was
before the reseniencing began. The jury should never have been subjected o the

Slatc®s puilt phasce case all over again, because counsel should not have let it happen.
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In addition to Rowe's [ailure lo attack the State’s case, Rowe's strategy to
painl Armstrong as a minor parlicipant was objectively unreasomable piven the facts
of the case, The delense may introduce evidence relevant o the “nature and
cirenmistances of the crime,” c.g., thal the defendant played a relatively minor 1ole
in the crime. ey, 760 So. 2d at 917. There ig also a statulory mitgator avalable in
cascs where “[Lhe defendant [is] an accomplice in the capital felony committed by
another person and his participation was relatively minor.” Fla. Stal, 941.141(6)(d).
Although the Court gave 4 jury instruction regarding this mitigator, the jury did not
hear any evidence that Armstrong wad a minor parlicipant, other than what the lower
court referred to as his own “sell-scrving™ testimony, (PCR-1. 784.)

Anaother statuory mitigator exists where “the defendant acted under extreme
duress or under the substantial Jdomination of another person.” Fla. Stat.
B21. 14 1{6)e). However, where a juty had already found Annstrong guilty of first
degree murder and allempled first degree murder, Lthis defense was not only il1-
adwised, 1t was conatitutionally melfective, particularly when the atempted murder
victim was present in court o idenitly Atmslrong as the person who shot him. No
reasonably competent attorney would mount such a dovmed delense, particulurly
when there was a wealth of mitigation ¢vidence available. Deputy Sallustio testified
that Armsirong shel him, and thal Avmstrong chased him aeross the parking 1ot to

“tinish the job” so that there wonld be no withesses (R, 471.)
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Simee Bowe decided to pursue this ludicrous defense, Rowe’s decision not ta
call Kay Allen was unreasonable, and not based on strategy. A stralegic decision can
only be made alier sufficient invesugaton, and Rowe never even spoke to her, even
though she was the only other witness who was at the scene whose testimony could
have holstered Rowe’s defense that Armstrong was only a minor participant and that
Coleman was the primary acror. Additionally, Rowe never conducted any research
to determine whether her perjury charge would have any smpact on her credibility,
or the State’s ability to 1mpeach her. He testified that he did not know what the
disposition of the perjury charge was, which demonstrates that he did not know the
legal sumificance ol the el thal she oblained a withbold and not a convietion, { PCR-
2.1796-97 ) Had he bothered o actually oblain her case fle and do the rescarch, he
would have realized that he would have had valid grounds o keep the details ol her
petjury conviction from the jury.

The law is clear that a party may attack the credibility of any wilness by
evidence thzl the wilness has been convicled ol a crime . . . if the crime invelved
dishonesty or a false statement. Fla. Stat. § 90.610(1). However, a Yconvigtion™ for
the purpose of § 90.610(1) reguires an adjudication of puill or judpment of
conviction by the trial court. Allen was never convicted, and only reccived a
withhold of adjudication. When adjudication has been withheld, or a person has pled

cuilty or has been found guilty by a jury but adjudication has not occurred, there has
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heen no conviclion under § 90.610(1) and the credibility of the wilness may not
be attacked under this provision. Stare v. Mefadden, 772 So. 2d 1209, 1216 (Tla,
2000} (emphasis added). Allen received a withhold of adjudication, thus her criminal
recard would have been unavailable for use as impeachment. Although the lower
court allowed the State (over defense objeclion) lo impeach her with the perjury
withhold, the court’s decision was based not on any caselaw or statute, bul rather on
the fact that the court thought it “[didn’t] make sense that the State would not have
the right to impcach with reference to the facts and the testimony that was given
during the trial.” (PCR-2. Supp. 4.) The lower court’s decision to allow the State to
impeach her with a charge lor which she received a withheold is conirary (o Flonda
Statutes § 20.610(1) and this Courl’s precedent.

Had counsel subpoenaed Allen, she would have been willing and able to
lestly. (I'CR-2. 1698} [f Rowe’s defense was thal Ammslrong was merely a minor
parlicipant and was not the dominant actor, there is no strategic reason that could
Justify this t:lmissiﬁu. The prejudice o Armstronyg is obvious: resentencing counsel
went ta trigl on a theory thal Anmstrong was d minor participant in the crime, without
the one witness who was g the crime scene who would have testified to that fact,

Il 15 mol envugh for an atlorney to have a strategic reason for pursuing a
particular defense. That strategy must be objcclively reasonable, under prevailing

professional norms, See Strickland, 466 U5, at 688 (“the performance mguiry must
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be whether counsel’s assistance was reasonable considering all the circumstancas™).
Noteasonably competent capital defense attorney would choose a defense of “minor
participant™ when his client showed up 10 rob a restaurant in the wee hours of the
morning armed with a .9 millimeter semi-automatic handgun and shot two police
officers, one of whom identified him i court as the person who shot and tried to kill
him. Rowe's failure to challenpe the State’s casc and present a viable defense
prejudiced Armstrong. Kelief should issue.

Rowe was inctfeetive for failing to disclose to Armstrong that he labored
under an actual conflict of interest during his capital resentencing proceeding,
and for failing to obtain a waiver from Armsirong,

The Sixth Amendment mghi (o counsal assures [arness in adversarial erinunal
procecdings. Bowie v, Stave, 559 50.2d 1113, 1115 (Fla. 1990Y; see Uinited States v,
Maorrison, 449 U.S. 361 (1981). An actual conflict of imerest that adverscly allvetls
counsel’s performance viclates the Sixth Amendment of the Uniled States
Constitution. Larzelere v, Stare, 676 So, 2d 394, 403 (Fla. 1996}, Thus constitutional
vuaranice includes the right 1o counsel whose lovalty is not divided between clients

wilh conflicting inlerests.” Turner v. State, 340 So. 24 132, 133 (Fla. 2d DCA 1976);

® Rule 4-1.7 of the Rules Regulating the Florida Bar dealing with the issue of
ponflicts of interest states:

(1) Representing Adverse Interests
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Frowie, 559 50.2d at 1115, The mere physical presence of an allomey does not fulfill
the Sivth Amendment guarantee when “the advocate’s L'-unﬂiu[ing.ublig:.-t[imls huawe
effectivelv sealed his lips on crucial matters.” Holloway v. Arkonsas, 435 U.S. 473,
490 (1978). A defendant who shows that a conllict of interest actually affected the
adequacy of his represenlation need nol demonsirate prejudice o order to obtain
relief. Chgder v Swllivan, 446 (15, 335, 349-50 (1980). The conflict iscll

demanstrates a “denial of the right to have the effective assistance of counscl.” fd,

A lawyer shall not represent a client it the representation
of that chent will be dircetly adverse to the interests of
another clicnt, unless:

{1} the lawyer reasonably helieves the representlation will
nol adversely alfeer the lawyer’s responsibilities to and
relationship with the other client; and

{2) each client consents alicr consultation,

(b} Duty to Avoid Limitation on Independent Professional
Judgment

A lawyer shall not represent a client 1f the lawyer’s
cxcreise of independent professiomal judgment o the
representation of that client may be materially limited by
the lawver’s responsibilitias to anather client or Lo a third
porson of by the lawyer’s own interest, unless:

{ 1) the lawyer reasonably belicves the representation will
not be adversely atfected; and

{2} the clienl consents after consultation.
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al 349, quolmy Glasser v. United Stares, 315 U.S. 60, 72-75 (1942) (Frankfurter, 1.,
dissenting).

A defendant’s [undamental mght to conflict-free counsel can he waived,
provided that the record shows that the defendant: (1) was aware of the conflict of
interest; (2) realized the conflict could affect the defense; and (3) knew of the right
to obtain other counsel. Larzelere, 676 So. 2d at 403, Resentencing counsel was
laboring under an actual conlict of mlerest al Armsirong’s capital resentencing
proceedimg, aboul which Armstrong was entirely unaware. (uestions involving
contliets of intcrest are mixed determinations of Taw and Tact subject 1o de movo
review. Unifed Sertes v, Novaton, 271 F.3d 868, 1010 (111h Cir. 2001), citing Porter
v. Singletary, 14 F.3d 554, 561 (11th Cir. 1994).

To establish a violation of the Sixth Amendment, a defendant who raised no
objection at trial must demonstrate that an actual conflict of interest adversely
alTected his lawver's pertormance. Cupvler, 446 ULS, at 348, A lawyer suffers from
an aclual conllict of mterest when he or she aclvely represent[s| contlicting
interests. /4 at 330 To demonsinale an aclual conflicl, the delendant must identils
specific evidence in the record thal suggests thal his or her mterests were
compraomiscd. See flerring v, Srate, 730 S0.2d 1264, 1267 (Fla. 1998).

The lower courl granted an cvidentiary heatmng on Armstrong's claim that

there was an aclual conflict ol interest between Armsirong’s resentencing counsel,
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David Rowe, and defense cxperl wilness Dr. Laurie Grunst, which was neither
disclosed 1o Armsirong before the penalty phase nor waived by Armstrong. The
recard of the 2007 resentencing reflects that despite baving the trapscrpl of Dr
Grunst’s 2001 testimony, Rowe did not call Dr. Gunst o festify at gither the
resentencing or the Speacer hearing, Dr, Gunst testilicd at the 2003 ¢videniary
hearing thalt Rowe never conlacted her about the case. (PCR-2. 1844-43 )

At the 2014 evidentiary hearing, Dr. Gunst testitied that she had been sued in
Jamaica by Hdward Seaga, the former Prime Minister of Jamaica, as a result of
remarks she had made on an intervicw on a Jamaican radio statwon. (PCR-2. 1849
Dr. Gunst filed suit in federal courl in New York against Mr. Seaga, and Rowe
represented Mr. Seaga in thal case. (PCR-2. 1846.) In bath the Tamaica case and his
response to the New York lawsuit, Rowe alleged that Dr. Gunst had hbeled Seaga
o1 4 radio broadeast in Jamaica in 1999 {30 4, PUR-2, 18492-97 )

Both lawsuits were pending in May 2006, while Rowe was representing
Armstromp. The Now York lawsuit was ultimatcly dismissed for lack of subject
matter jurisdiction on March 30, 2007, (DE 4.) However, the Jamaica case was never
formally closed. Dr. Gunst testified that m May 2005, Rowe, on behall ol Scags, had
sent her a “confusing” letter asking for an apology for her comments on the radio
show and al the same lime asking her to come to Jamaica to pursue litigation, She

refused both requests, both because she stood by her radio remarks, and alse because
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she did not feel sale travelng wo Janadeca 1o pursue this polential itigaion. (PCR-2.
1847} Thus, when Ammsirong's resenlencing proceeding began on Apnl 10, 2007,
there was still an adversarial relationship which creared a conflict for owe as counsel
for both Scaga and Armstrong.

Rowe failed to call Dr. Gunst (o testily, despile the fact that Dr. Gunst would
have beon able to offer compelling testimony al Armslromg’s Tesentencing.
Turthermore, even if Rowe had sought Dr, Gunst’s testimony, she would have
refused 1o do so. Although Armstrong himself contacted D, Gunst and asked her o
testify at the Spencer hearing, Dr. (unst advised Armstrong that she could not testify
om his behall becausce of her adversarial relatienship with Rowe. (SE 5. Dr. Gunst's
letler o Armstrong lists two rcasons for not wanting to come to Florida 1o testify:
hoth her relationship with Rowe and the fact that she had said all she bad to say al
the 2001 hearing. However, she clanficd that il asked, she would have testified for
any other attorney other than Rowe. (PCR-2. 1856.)

Al no lime betore the April 2007 resentencing did Rowe disclose to
Armstrong the substance of the procecdings against Dr. Gunst, nor did he disclose
the fact that it crealed a conllict ol interest which would cause him to withdraw rom
the casc unless Armstrong waived the conflict. Al no lime prior to the resentencing
was there any waiver of that conflict. Dr, Gunst never Lestificd al any proceeding

following the rermand for resentencing. until the evidentiary bearing in 2014
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Rowe allempled to helittlc Dr. Gunst's expert gqualifications by
misreprescnling her credentials, He staled thal he did not consider her an cxpert on
“Jamaican culture history™ because she has “no credentials from a Jamaican or a
Curibbean University, in Jamaican sociology. Jamaican history or Jamaican culture.”
(PCR-2, 1802.) However, given Dr. Gunst’s Ph.D. from Harvard in Caribbean
history, and her experience teaching al the Universily of the West Indics in Jamaica,
this 15 misleading to say the least. Rather, Rowe's dislike of Dr. Gunst is a result of
personal bias due to his relationship with his client, FEdward Seaga, of whom Dr.,
Gunsi had been erilical.

Al Armstrong’s resentencing, Rowe did present some very limited testimony
from cconomist Dr. Rupert Rhodd about the ceconomic conditions in Jamaica when
Armstrong lived there. lHowever, Dr. Rhodd's testimeny was very general, and did
not put Armstrong's social history in context, as Dr. Gunst’s testimony had donc in
2001, Had Dr. GunsCs testimony been presented to Armstrong’s resentencing jury,
in addition W the other unpresented evidence, there is a reasonable probahbility that
al least three more jurors would have vored for a life senlence.

The lower court found that Armstrong “failed (o establish that Rowe was
actively represcating conflicung interests and that an actaal conflict adverscly
allected s performance™ (PCR-2. 1391-92.). The lower court based this [inding in

parl on the fact that the lawsuit in Federai District Court in New York was dismisscd
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in March 2007, and that Armsirong’s resentencing did not commence until April 10,
2007, (PCR-2. 1392.) However, Rowe filed a notice of appearance in Armstrong’s
case on May 22, 2006, well before the commencement of the resentencing, (PCR-2.
1%74-75.) Whether or not the actual jury proceeding had commenced is irrelevant.
Pruring the period he was represcnimp Scaga apamnst Dr. Gunst, Rowe was
purportedly investigating and preparing Armstrong’s Tesentencing cuse.

The lower conrt further found that Rowe’s decisinn not to call . Gunst was
“very well reasoned strategic decision” (PCR-2. 1392), despite the court’s
recognition that Dr. Cunst “has great credentials.” (PCR-2. 1392 The court based
ita finding on Rawe's assertions that r. (hunst’s knowledge was limited to urban
Kingston rather than mral Jamaica, and that her real forté was the Shower Posse
phenomenon. (PCR-2. 1392-93.) Howcever, as the testimony of hoth Dr. Gunst and
Rowe showed, Rowe never made any aliempl lo contact D, Gunst, despite knowing
that she had testified in 2001, and having the iranscripl of that testimony. (PCR-2,
1502.) Hizs purported knowledge of I, Gunst’s work was Iinnted and permeated
with bias against her,

Regarding the court’s failure to seck a waiver on the record regarding this
conflict, the courl again relied on Rowe's representation that he had discussed Dr.
Gunst with Armstrong but failed to put it on the record because “neilher him [sie]

nor Defendant thought there was any conflict as far a5 Dr. Gunsl was concerned.”
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(POCR-2.1392) Regardless, during the colloguy regarding the alleged waiver of most
ot the witnesses who had testified in 2001, Armstrong did not waive the right to call
Dir. Gunsl as a witness. And the fact that he was actively soliciting v, Gunst in
wiiling supporls the inference that Armsirong wanled her o testify at his
resentencing as she had at his first evidentiary heanng.

The lower court foumd that Armstrong was not prejudiced by Rowe's failure
o call Dr. Gunst because her 2001 testimony “covered the same issucs as Dr
Rhodd’s.” even though the court admits that Dr. Gunst’s testimony was “more
detailed.” (PCE-2. 1396.) The courl glossed over the tact that swhile Dr. Rhodd’s
lestimony was more about general conditions in the country, Dr. Gunst was able (o
personalize her knowledge about Jamaica in the context of Armstrong’s lite, which
gave added depth to his social history, A comparison of the 2007 testimany ol Dr.
Rhodd against that of Dr, Gunst in 2001 reveals that il 1s not just the Jevel of delazl
bt the contextualization of the information that 18 crucial 1o Armstrong’s miligation
Casc.

The lower court found that “Dr. Gunst’s testimany did not establish any
additional mmtigators that this Court could now consider to reweigh the aggravators
and mitigatars in this case.” (PCR-2, 1397.) Howeyer, (his i3 nol the iest. Porter
makes 1t clear that the court must speculate as Lo the likely eflvel on the jury of the

additional mitigation. As noled swgwra, while Dr. Rhodd spoke aboul pencral

64



conditions in Jamaea, Dr. Gunst was able 1o weave her kmowledge of Jamaican
hustery and culture with Armstrong’s life in order to humanize him, which was
Rowe's stated defense, (R. 1026.) Armstrong’s jury recommended death by a mere
Y-3 vote. 1Tad only three more jurors recommended life, Armstrong would have had
a life sentence.

Fven the heightened constitulional protections inherent in capital eriminal
prosecutions and the liherty interests at stake, the rules governing an attorney’s
continuing dury of lovalty and contlicts of interest are undoubtedly nothing less than
those required in civil itigation. The Sixth Amendment right to conflict-free counsel
15 predicated upon the concept that a defendant is entitied to counsel whaose lovalty
19 not divided between clients with contlicting interests. This duty of loyalty is
r-_unlinuing, and cxlunda; beyond the initial time period of representation of the client.

Armstrong established thal his (rial counsel suffered from an actual condlict
ot interest which adversely affected his counsel’s performancs. Because Rowe was
actively pursuing a lawsuit against Dr. Gunst at the same time that he was
represenling Armstrong, he was unwilling to present powertitl mitigation evidence
lo the jury. This conflicl, and Rowe’s continuing duty of loyalty to Seaga, did not
cease to exist during Rowe’s representalion of Armsirong. As a resull, Rowe had an
obligation to disclose the litigation against Dr. Gunst to Armsirong. Despite this

obligation, Rowe failed to disclose the conflicl of interest o Armsirong and io oblain
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his informed consent belore proceeding further in his reprosentation. His failure to
do so rendered his performance well below acceplable prolessional standards and
wits a vielation of Armstrang’s Sixth Amcendment right o conflict-free counsel.

There is nothing in the record thal supports 4 conlention that Rowe ever
informed Armstrong of this polential conflicl or received his informed consent
betore proceeding with the representation. At no time prior 1o, or during the
resenlencing 1s there any indication in the record that the Courl cver conducted a
colloquy about this conflict of interest or thal Anmsirony provided any fonm of
implicd or cxpress waiver. This 1s simply not a case where an informed waiver
resolvey the confliet of interest.

Rowe's simultaneous representation of Seaga and Armstrong created an
actual conflict of interest which Armstrong never waived. ﬁrmstrr:mg was prejudiced
by counsel’s incfiective performance because e jury was deprived of heanng
important mitigation cvidence which would have changed the oulcome of the
procecding, Relich s warranted.

Rowe was ineffective for failing to challenge jurors who either lied about their
criminal historics or were biased against the defense and in favor of the State,

Meither Rowe nor Parker had never conducted a capital penalty phase, and
their incompetence and ingxpericnce in choosing a penalty phasc jury was painfully
obvicus from Rowe’s performance during voir dire, Throughout the process, while

the Statc methodically cnsured that the prospective jurors were death-qualitied,
By



Rowe made no attempi to leamn whether any of them were capable of voting for life.
Several jurors indicated dunng vour dire that they were biased against the defense,
and Rowe tailed to question them, challenge them for cause, or cacreise perempiory
challenges. As this Cort has held, “[i]f eounsel knows nothing more of the jurars,
the single thing delense counsel must ascertain s whether the prospective jurors can
fairly and impartially consider the evidence offered by the defendant.” Barnkill v.
Stare, 834 So. 2d 836, 846 (Fla. 2002). Rowe’s performance was plainly deficient.
The ABA Guidelines state that counsel should be familiar with techniques:

(1) for exposing those prospective jurors who would

automatically impoase the death penalty following a

murder conviction or finding that the defendant is death-

¢ligible, regardless of the individual circwnstances of the

case;

(2) [or uncoveting those prospective jurors who are unahle

to give meamnglul consideralion o mligalion evidenee;

and

{3) fur rchabilitaling polential jurers whose initial

indications of opposition lo the death penalty make them

possibly excludahle.
(ruideline 10.10.2(B). In this case, Rowe never discussed mitigation with a smyglc
jurer, and in facl never even uttered the word throughout the entirely of voir dire.
Rowe utterly failed in his duty lo ensure that Armstrong had a fair and impartial jury,

and Armsirong was prejudiced by his failures. Had Rowe donc a reasonably

adcquate job, the result of the proceeding would have been different.
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The st for determining juror competency 1s whether the juror can lay aside
any bius or prejudice and render a verdict solcly on the evidence presented and the
nstructions on the law given by the court. Bushy v State. 894 So. 2d 88, 95 (Fla.
2004). See afso frvinv. Dowd, 366 U.S. 717, 723 (1961) {a juror must be able 1o lay
aside his impreasion or opimion and render a verdict based on the evidence presented
11 coutl). A juror must be excused for cause il any reasonuble doubl exists as 1o
whether the juror possesses an impartial statc of wind, Jd.; Hill v. Siate, 477 So. 2d
533,336 (Fla. 1985). Counsel’s failure 1o challenge or properly preserve a challenge
for cause can conslilule meffective assistance of counsel. See Thompson v, Staie,
796 50, 2d 511, 516-17 (Fla. 2001) (remanding for evidentiary heanng on clamms of
meffective assistance of counse! for failore to challenge jurors [or cause). In the
poslconviction context, a defendant must demonstrate that a juror was actually
biased, meaning “bias-in-fact™ that would prevent scrvice as an impartial juror.
Carratelli v. State, 961 50.2d 312, 324 (Fla. 2007).

The lower court granted a lmuled cvidenliaty hearing on the portion of
Anmstrong’s claim that Rowe was meffechive for failing to inguire of Juror Bacchus
what she meant by the statement that she could vote for the death penalty because
the defendant was "in a situatton.” (PCR-2. 1361.) The court summarily denicd the
remainder of Armstrong’s claims with respect to Rowe’s conduct of voir dire and

the other four jurors who either indicated that they were biased or who outright lied
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t the court about their qualifications,

Rowe’s decision not to question Juror Bacchus af all sumply because she was
black and he suspected that she might be Caribbean is per se unrcasonable, Without
questioning each potenual juror, counsel can never know whether a juror harbors
dangerous bias against the defense, or in favor of the Siale. Here, Rowe assumed
Lthat because she was also Caribbean (which he never ascerained), she would
sympathize with Armstrong’s situation, when in fact her predilection might be just
opposite. Her slatus as an immigrant may have eansed her to be biasced apuinst a
fellow immigrant who had committed murder. But Rowe never guestioned her about
it. nar did he ask her a single question, simply because she was black.

Juror MeKay, who was sclecled as an alternate juror, lied to the court about
her crnimninal hastory. Beeause Rowe failed to question her, he did not learn about her
deception, which was only discovered in postconviction. Incredibly, the lower court
did not seem to ¢care about her fraudulent testitnony 1o the courl. In ity order, the
court found that her responses (o the guestions whether she had ever heen arrested
were “consisient™ cven though she staled that she had never been arrested, when in
lact she had. The court then speculated that her answer would not have changed cven
if Rowe had questioned her further. (PCR-2. 1357-58.) The court made much of the
tact that she was only an alternaie juror and did not pariicipale in deliberations.

| lowever, given the fact that she lied to the court aboul her crmunal history, her
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ability t [ollow the court’s instructions Lo not discuss the case or commit any other
sarl ol impropriety is questionable.

Because of her presence on the jury, Armstrong was deprived of his Sixth
Amendment tight to a far and impartial jury under stale and federal law, Dinired
States v Perking, 748 F.2d 1519, 1533 (LLih Cir. 1984), quoting Usited States v.
Bymem. 634 124 768, 771 (dth Cir. 1980) (| Wihen pussible non-ohjectivity is
secreted and compounded by the untmithtulness ol a potential juror's answer on voir
dire, the resull is deprivation of the defendant’s right (o s Gr rial ™), Conaway 1o
Polk, 453 F.3d 567 (4th Cir. 2006); see also Chester v. State, 737 So. 2d 557 (Fla.
1999 Relevant and material [acls regarding McKav's criminal history were
concealed from trial counsel and the courl, therefore inherent prejudice is presumed.

A juror’s lack of candor during voir dire which results in the non-disclosure
of material mflonnation relevant to jury service justifies o new trial as a maiter of
law. Chester, 737 So. 2d at 5357, This Courl has seL oul a three-part test for
determiming whether the nondisclosure of informalion warrants a new trial: (1) the
information nmst be relevant and malerial to jury service in the case; (2) the juror
concealed intormation; and (3) the failure o disclose was not attributable to lack of
duc diligenee, De La Rosa v, Zequeira, 659 So. 2d 239 (Tla. 1995,

Armsirong had a right to know about Juror MeKay's criminal charges and

should have been entitled 1o question her on this material lacl. The omission of this
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relevant information prevented counsel trom making an informed judgment-which
in all likelihood would have resulied in a valid cause challenge. Had rial counsel
known a jurer had been charged with twa third degree felonies, he would or should
have moved 1o strike her for cause, and it'not suceessul, used one of his peremptory
challenges (o cxcuse her from the jury,

Based on the juror misconduct in concealing facts that were relevant and
material trom trial counsel during voir dire and through the conclusion of the
resenlencing, inherent prejudice is presumed. Armstrong was prejudiced when
televant and material facts reparding Juror MeKay s criminal history were concealed
from trial counsel and the court, and therefare Armstrong is entilled 1o relief. Yousag
v. State, 720 So. 2d 1101, 1103 (Fla. 3d DCA 1998); see also Lowrey v. Stafe, 705
So.2d 1367 (Tla, 1998).

Juror Fayed's stawement that she would “probably™ be thinking about her
cousin and her elose [riend, who were police officers, during deliberations should
have raised a rcasonable doubt as to her impartiality. See Hiff, 477 So. 2d al 555,
quoting Stnger v. State, 109 So0.2d 7, 24 (Fla. 1959} (*[I]1 there is a basis for any
reasonable doubl as Lo any juror’s possessing that state of mind which will enable
him 1o render an impartial verdiet based solely on the evidence submitled and the
law ammounced at trial, he should be excused on motion ol a parly, or by [the] court

onits own molion™), Armsirong was biased by her presence on the jury, and Rowe
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should have moved to cxcuse her for cause. IBoth victims were police officers. and
the fact that she statcd she would “probably™ be thinking aboul her friends was not
vidlaied by her later statements thal she could be fair and impartial. 1t a causc
challenge was not granted, competent counsel would have used a preemplory
challenge to remove her [rom consideration. When the proscoutor asked her whether
her personal relationships with police officers would inlerfere with her abiliny to
SCIve as a juror, she replied, "It might, yeah. Because 1 would probably think about
that, 1611 was one of them.” (R. 142.) Nuxi the prosceulor stated, “So only you can
answer that question, Do you [feel you could be fair and impartial in this case?” and
she replicd, "Yeah, f #hink [ ecould be fair” (R, 142.} Later, upon further questioning
by the prosceutor, she stated “yeah™ when asked whether she could be fair and
irmpartial. Despile her equivocation, Rowe never asked her a single guestion.

Similarly, Juror Hedman-Devauglm expressed doubt about her ability (o be
fair after disclosing that Officer Sallustio’s wife was currently her secretary, During
Juestioning by Rowe, she staled that she knew that “the person [she knew] was shot
six tumes by the aceused here today.” She also admirtted that she knew Mrs. Sallustio
and her husband, and stated Lhat with all the information she knew, she “helieved”
shu could be fair. (R. 279.) The record indicates that Armstrong may have had some
concerns about her, as one of the prosceutors mentioned at sidebar:

PROSECUTOR: At some point [ know Mr. Parker, as
we were waiting for them 1o come up
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here, they were al counsel’s table
discussing wilh the defendant this
latest juror questioned. MWs. Heather
Hedmean-Devaughn, In so much as she
knew something about the case, al
some point [ think the defendant  have
vou spaken with him?”
ROWE: Nov. | just read the list.
PROSECUTOR:  Armsirong 1s okay with having her on'?
ROWE: I spoke with him. Lle knows cverything
that’s going on. 1 specifically took the
time before to explain it to him.
(R. 280.) Rowe’s answer was vaguc and nonresponsive, and the prosecutor’s
concern seemed to supgest thal Amnsirong did, in fact, appear to have an issue with
Hedman-Devaughn, Also, Rowe never ascertained that she could definitively be fair
and 1mpartial loward the defense given her personal relationships. The trial court
found that “[t]he record does not support Delendant’s allegation that juror Hedman-
Devaughn had a close personal relationship with Deputy Sallustio and his family ™
(PCR-2. 1360.) However, her testimony durmg voir dire shows that she did, in fact,
know them both well, and that those relationships would have some ¢ffeet on her
mnpartiality. Rowe’s questioning did not establish that she could be fair or itnpartial
loward the defense; in fact, his question left open the issuc of whether her personal

relationships would affect her. e asked, “[o]ther than your knowledge of some of

the players, is there any other reason why vou don’t think vou could be fair?” and
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she replied. “no.” (R. 279.) Prior to that, she stated that she “haped” she could be
fair, and that she “believed” she could be fair. (R. 279.) Rows should have
challenged her for cause, or at Ieast used a peremptory 1o remove her from the jury,
ziven her knowledge of the viclim’s family and her cquivocation.

huror Rachel Werlz, whose mother-in-law worked as a Broward Sheriffs
Otfice deputy, was asked a series of questions by Rowe which told him nothing
gbout her palential hiases. Although he ascertained that her mother-in-law was a
depuly in the courthouse, he never asked her whether that relationship would atfect
her during deliberaiions. He merely asked her which judge her mother-in-law
warked for, (K. 291.} He then asked if she understood the gravity of the siluation,
and whether she was “capable emaotionally”™ to handle it. She responded in the
atlirmative. (R. 291.) Next be asked il she would listen to the evidence and
mmstructions and wait until the cnd of the case to make a decision, and she said that
she would. (R, 292.) Lastly, he assumed that she “knew sornething about Jamaicans,
their circumstances and surroundings,” because she told him she had worked in a
Tamaican orphanage when she was in high school. (R. 292.) Rowe never asked her
whether her personal relationship would alleet hor, nor did he bather to ask what her
[eelings actually were about Jamaica or Jamaicans, given her experience there.

Jaror Stacey Minchew's cxpenence as a State wilness i a previous trial

should have raised serious concerns [or Rowe, but it did not. Although she 10ld the

74



prosecutor that she had no negative feelings toward police or prosecutors atter that
experienge, Rowe never asked how she felt about delense altomeys, or defendants,
oz whether those feelings would adlcel her in this case. The trial court found that she
had “no problem determining the penally knowing that Defendant was already Tound
guilty of murder,” because she staled that she could vote for the death penalty . (PUR-
2. 1363 ) Agam, as with the other jurors who were either hiased or who lied to the
court, Rowe never asked her whoethoer she could vole for 1ife if the circumsiances
warranted it.

Trial counsel had a duty to preserve Armstrong’s right 1o a lair and impartial
Jury. Armstrong was prejudiced when a jury was cnpancled thal had not been
thoroughly questioned regarding their backgrounds sand any culside influences or
biases. Additionally, several jurors expressed bias against Armstrong, and defense
counsel failed to challenge them. No reasonably competent attorney would have
tailed to adequalely guestion polenbial jurors andfor move to strike them from the
jury when their responscs showed bias. A new penalty phase with an unbiased jury

15 Tegured.



ARGUMENT I

THE TRIAL COURT'S SUMMARY DENIAL OF

THE MAJORITY OF ARMSTRONG'S CLAIMS

DEPRIVED HIM OF DUE PROCESS AND ACCESS

T(r THE COURTS IN VIOLATION OF THE

EIGHTH AND FOURTEENTH AMENDMENTS TO

THE UNITED STATES CONSTITUTION AND

CORRESPONDING PROVISIONS OF TIIE

FLORIDA CONSTITUTION.

The lower court summarily denicd most of Armstrong's claims, allowing only
a truncaled hearing on scveral discrete issues. (PCR-2. 730-31) After u case
management conference on October 25, 2013, the court granted an cvidentiary
hearing on the following claims: part of Claim [V alleging ineffective assistmee of
counsel for failing to further inquire of Juror Guil Bacchus what she meant by the
slatement that she could vote for the death penalty bacause the defendant was *in u
situation.” parl of Claim VII that alleges inetTictive assistance of counsel for failing
Lo call witness Kengeral (Kay) Allen who was at the erime scene and could have
testified that Defendant was a minor participant, and Claim V111 alleging ineffective
assistance of counsel based on actual conflict of inlcrest
This Comrl has indicated a preference for evidentiary hearings 1o be held an

an initial postconviction motion. Gasfin v. State, 737 So. 2d 509, 516 (Fla. 1999
(Pariente, )., specially concurring) This Court premulgated Florida Rule of Criminal

Procedure 3 83 1FHS)A)L), which requires that an evidentiary hearin 2 he held on

all initial posteonviction motions where claims, as in the instant case, require a
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factual determinanon. Although this 1s a resentencing, this is Armstrong’s first
postconviction motion arising from the resentencing proceeding. As the Court noted
in Gaskin, [1he rule was never intended 1o become a hindrance 10 oblaining a hearing
or Lo permit the tr1al court 1o resolve disputed issucs in a summary fashion.™ Geshin,
737 So. 2d at 316,

The court denied a hearing on Claims 1, 11, 111, IX, and X as they are purely
legal claims that do not require a hearing, However, the court also denied a hearing
om the remainder of Claim [V, Claim V, Claim VI, and the remainder of Claim Y11
because they were either legally insufficient, shouid have been brought on direct
appeal, or positively retuted by the record, (PUR-2. 730))

The remainder of Claim 1V, which the lower courl summsrily deried,
concemed misconducl and bias of four other jurors hesides Juror Bacchus. [n s
order denying relief, the court made several assumptions and conclusions about
Rowe’s slralcpic reasons for not questioning these jurors. As it had with respect to
Armsirong’s unpresented mitigation evidence, the courl here engaged in a post-hoc
rationalization of Rowe’s conducl during vair dire, tuning virtual cartwhecls 10
show that his utter failure 1o advoeate for his client was reasonable, cven going so
far as 1o find that Juror MceKay's lics about her criminal background were
“consistent” angd that there was no mdication that asking her any other questions

wauld have unveiled the truth about her backpround. (PCR-2. 1357-38.) Incredibly,



the court found thal the record “refutes Defendant’s conclusory allegations that trial
caunsel rendered inellective assislance™ during voir dire, even in the face of Rowe’s
(wlal failure Lo ask a single pertinent question of any of these jurors. (PCR-2. 1358))

None of these assumplions were supported by evidence, because Axrmstrong
wis 1ol allowed Lo present any, nor was he allowed to ask him a single question
shout his voir dire strategy, except on a very limited basis with respect Lo Juror
Bacchus. In fact, when counsel attempted 1o ask about his steategy, the court
sustained a relevance objection by the State.

PCCOUNSEL: 8o generally, you didn’t discuss with
|potential jurors| how they should use
mitigatinn evidence?

FROSECUTOR:  Judge, I'm going to object at this point.
We're here for a specific poinl, one
particular jurar. This Court has already
ruled on several other jurors and has
dended those particular claims. So this
needs 10 be structured (o the ong juror
which  this Court granted an
evideniiary hearing on.

PC COUNSEL:  Judge, I'm just asking him about his
atrategy  durning jury sclecton. The
Court granted us a hearing on this Gail
Backhus juror, and I'm asking him a
comple of guestions regarding  the
strategy om his vair dire.

COURT: (Jhjection sustained.

{(PCR-2. 1788-89.) Il was ulterly absurd [or the courl (o only allow a heanng wilh
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respect to one small subclaim which consisted of two scnilences in the initial
postconyviction motion, and deny a hearing on the rest of the elaim, which was far
more substantial and in need of evidentiary development. The conrt here did exactly
what this Cowrt has wamed against: by disallowing a hearing on the majordy of

Armsirong’s juror claim, the courl hindered Arnnsirong’s ability 1o be heard and

A

disposed of disputed issues m g summary fashion, See Gaskin, 737 50, 2d at 516
In Claim ¥, Armstrong alieged that Rowe was inetfective tor failing to
uvestigate and present available mitigation, and that Armstrong’s cognitive detigits
and leaming disabililics provented bim [rom miving a knowing, inlellipent, and
voluntary waiver of mitigation. (PCR-2. 233.) The lower courl found that his walver
was valid because Armstrong testified (albeil incoherenlly) aboul his business
acumen and real cstate purchases in addition to his background in Jamaica. (PCR-2.
1377-78.) The court’s finding was not based on any cxpett testimony, or indeed on
anything other than Armstrong’s testimony at his resentencing, This claim was not
refuted by the record; in fact, just the opposile: it was supported by the wstimony of
the mental health cxperts who testified about Armstrong’s frontal lobe damage,
coguitive deficits, and learning disabilities during the 2001 evidentiary hearing. The
connt should have allowed Ammstrong to present evidence to support his claim,

instead of sunumarily denying 1t based on assumplions and speculation.

Claim VT alleged that Rowe was inetfective for failing to ensure that the trial



court considered all mitigating evidence ‘contained anvwhere in the record, to the
extent it 15 believable and uncentroverted.”™ Muhammnad v, Stare, 82 So. 2d 343 {Fla.
2001). The trial court denied & hearing on that portion of the claim bacause it was
procedurally barred and should have been raised on ditect appeal. (PCR-2. 1382}
Armstrong has filed a habeas petition simultaneously with this briel alleping
meffective assistance of appellate counsel for failure to raise this claim on direct
appeal.

Claim VI also alleged thal counsel was inetfective for failing to ensure that
the trial court considered all available mitigation cvidence. This Court has held that
“il 1% well-settled that mitigating evidence must be considered and weighed when
contained anywhere in the record, to the extent it is believable and uncontroverted,”
Robingor v, State, 684 So, 2d 175, 177 (Fla. 1990). See also Muhammead v, Stade,
TH2 So. 2d at 263 ("It ix clear from our previous eascs that we cxpect and encourage
irial courls lo consider mitigating evidence, even when the defendant refuses to
presentmitigating evidence.”) Although the defendants in Robinsor and Mufigmmad
presented no mitigation at all, the reasoming belund this Cowrt’s opinion still applies
here: when death is on the line, and there 1s copious, compelling mitigation available
inl the record wliuch could oulweigh the aggravators, the court should consider il.

While Armstrong did present some mitigation, it was only a small [raction of

whal was available, When there is “substantial important™ mitigation available, il is

80



incumbent upon the trial court to consider all of the evidence and speculate as to ils
potential effect on a jury, particularly when three more votes would have mcant a
life sentence. See Armsirong 1, 862 So. 2d a1 723, Not only did Rowe fal 1o ensure
that the court considered all of the evidence ineluding the mitigalion prescnted at the
2000 ¢videniary hearing, bul he mocked the mental health mitigation (1 wouldn™t
bring i mental health experts who | don’t believe is | sic | testilving relevantly to Mr,
Armstrong’s case” (RT, 1027} ("He [Mr. Avmstrong | said he's not mad . . crazy.
That the state attorneys and defense attorneys who are corroborating [sic] together
o make him say be was mad.” (BT 1379.) Rowe had a duty 1o ensure thal the tnal
court considered all available mitigation, and he failed to do so.

The trial court denied a hearing cn this claim because Armstrong “did not
walve nuligaton altogether; he merely decided to lumit the muitigating evidence
presented during the penalty phase and the Spencer hearing.” (PCR-2. 1382.) Thus,
the court concluded that “trial counsel cannot be deemed meffective [or [nling w
follow the requirements of AMuhammad that were not applicable 1o Defendant’s
case.” (PCR-2. 1382.) However, the trial court should have allowed & hearing on this
claim so thal Armstrong could present evidence that Rowe was ineftective for failing
to ensure that the courl properly considered all available mitigation before
sentencing him to death.

The cowrt also allowed only a limited hewing with respect 1o Claim V11, which
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alleged n part that counsel was inetfective for tailing to present a viable delonsc,
The substance of the entire claim was that Rowe's delense thal Anmslrong was o
minur participanl wais objeclively unreasonable, hut since he decided to use that
defense, Rowe should have ealled the one other person who was there who could
have holstered that defense: Kay Allen. | lowever, because the court allowed only a
truncited heanng and relused w allow postconvicton counsel W guestion Rowe
bevond the namrow scope of the 1ssuc of Allen, Amnstrong was unconsilotionally
prevented fom [ully developing evidence to support his entire ¢laim, The lower
cowrt’s retusal to allow Armstrong to present evidence lo prove his claim was a
deprivation of duc process and access to the court. Because the court only allowed 2
hearing as 1o a portion of the claim, postconviction counsel was forced 1o develop
evidence on only the second hall of the claim, which made no sense.

Claim VIl also alleged that counsel was meffective for [ailmg 1o attack the
State’s case because he did not object to the State’s re-htigation of the guill phase al
Armsirong’s resentencing, The State put on almost exactly the same case as it did al
the guilt phase of Armstrong’s trial in 1991, All but four of the witnesses who
lestilied at the resenlencing had testitied at trial, Counsel should have sought 1o limit
the testmany that the jury heard which was in excess of what was necessary o
establish the aggravators. There was no reasonable stralegic reason for this failure

that was evident from the record, and therelore the court should have allowed a
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hearing,

The tnmal courl’s denial of a full and fair evidentiary hearng deprived
Armstrong of this due process rights and access to the courts, and Armstrong
reguests a remand to the curcuit court for a full evidentiary hearing on his claims,

CONCLUSION

Bascd on the forepoing, Armstrang respectfully regquests relief in the form of

a new resentencing proceeding hased upon the ineffective assistance of counsel. [n
the allemative, Armstrong requests a remand to the circuit courd for a full and fair
evidentiary hearing on his claims.

Respectfully submitted,

A Rache! 1. Day

RACIILL L. DAY

Assistant CCRC—South

Florida Bar No. 68533
dayricesrstate. [1.us

NICOLE M. NOEL

StallT Auomey

Florda Bar No. 41744
noeln(@ccsr.state. fl.us

CCRC-South

| Fast Broward Boulevard, Suiwe 444
Fort Lauderdale, FL 33301

(954) 713-1284

(954) 713-1294 (Tax)

COUNSEL FOR MR, ARMSTRON(r




CERTIFICATES OF SERVICE AND FONT

[ HEREBY. CERTII'Y that a true copy of the [urepoing has been provided to
apposing counsel. Leslie T. Campbell, Assistant Attorney General, Olflice ol the
Alwomey General, 1515 N. Flagler Drive, Suite 900, West Palm Beach, FL via
electromic service at capapp@myfloridalegal.com this 24th day of Apnl 2015,

Counsel further certifics thar this briefis typed in Times New Roman 14-point

[omt.

/5/ Rachel L. Day
RACHEL L. DAY
Assistant CCRC—-South
Florida Bar No. 68335

84



